
FEDERAL TERMS AND CONDITIONS 
 
 
The Equal Opportunity Act 2000 (EOA) prohibits any person concerned with the provision of goods, facilities, and 
services to the public or a section of the public from discriminating against a person who seeks to obtain those 
goods, facilities and services. Discrimination on the basis of race, color, national origin, sex, disability, or age is  
prohibited by federal civil rights laws.  
 
FA-TC-0015     FEDERAL, STATE, AND MUNICIPAL REQUIREMENTS  

You must obtain any required permits and comply with applicable federal, state, and municipal laws, codes, and  
regulations for work performed under this award. 
 
FA-TC-0015.1-SURF                    FEDERAL EXPORT CONTROL LAWS 

The recipient will comply with all Federal Export Control laws, rules, and regulations which generally regulate the 
export of sensitive technologies, equipment, software, and related data and services such as: the Export 
Administration Act and Export Administration Regulations (“EAR”); the Atomic Energy Act of 1954; the Arms 
Export Control Act and the International Traffic in Arms Regulations (“ITAR”); and the Trading with the Enemy 
Act and the Foreign Asset Control Regulations. 

FA-TC-0020   NOTICE REGARDING THE PURCHASE OF AMERICAN-MADE 
EQUIPMENT AND PRODUCTS -- SENSE OF CONGRESS  

It is the sense of the Congress that, to the greatest extent practicable, all equipment and products purchased with 
funds made available under this award should be American-made. 

FA-TC-0020-CH   BUY AMERICAN REQUIREMENT FOR INFRASTRUCTURE 
PROJECTS  

A. Definitions 
Components are defined as the articles, materials, or supplies incorporated directly into the end manufactured 
product(s). 
Construction Materials are an article, material, or supply—other than an item primarily of iron or steel; a 
manufactured product; cement and cementitious materials; aggregates such as stone, sand, or gravel; or aggregate 
binding agents or additives—that is used in an infrastructure project and is or consists primarily of non-ferrous 
metals, plastic and polymer-based products (including polyvinylchloride, composite building materials, and 
polymers used in fiber optic cables), glass (including optic glass), lumber, drywall, coatings (paints and stains), 
optical fiber, clay brick; composite building materials; or engineered wood products. 
Domestic Content Procurement Preference Requirement- means a requirement that no amounts made available 
through a program for federal financial assistance may be obligated for an infrastructure project unless— 
(A) all iron and steel used in the project are produced in the United States; 
(B) the manufactured products used in the project are produced in the United States; or 
(C) the construction materials used in the project are produced in the United States. Also referred to as the Buy 
America Requirement. 
Infrastructure includes, at a minimum, the structures, facilities, and equipment located in the United States, for: 
roads, highways, and bridges; public transportation; dams, ports, harbors, and other maritime facilities; intercity 
passenger and freight railroads; freight and intermodal facilities; airports; water systems, including drinking water 
and wastewater systems; electrical transmission facilities and systems; utilities; broadband infrastructure; and 
buildings and real property; and generation, transportation, and distribution of energy -including electric vehicle 
(EV) charging. The term “infrastructure” should be interpreted broadly, and the definition provided above should be 
considered as illustrative and not exhaustive. 
Manufactured Products are items used for an infrastructure project made up of components that are not primarily of 
iron or steel; construction materials; cement and cementitious materials’ aggregates such as stone, sand, or gravel; or 
aggregate binding agents or additives. 
Primarily of iron or steel means greater than 50% iron or steel, measured by cost. 
Project- means the construction, alteration, maintenance, or repair of infrastructure in the United States. 
Public- The Buy America Requirement does not apply to non-public infrastructure projects. For purposes of this 



guidance, infrastructure should be considered “public” if it is: (1) publicly owned or (2) privately owned but utilized 
primarily for a public purpose. Infrastructure should be considered to be “utilized primarily for a public purpose” if 
it is privately operated on behalf of the public or is a place of public accommodation. 
 
B. Buy America Requirement 
None of the funds provided under this award (federal share or recipient cost-share) may be used for a public 
infrastructure project unless: 
1. All iron and steel used in the project is produced in the United States—this means all manufacturing 
processes, from the initial melting stage through the application of coatings, occurred in the United States; 
2. All manufactured products used in the project are produced in the United States—this means the 
manufactured product was manufactured in the United States; and the cost of the components of the manufactured 
product that are mined, produced, or manufactured in the United States is greater than 55 percent of the total cost of 
all components of the manufactured product, unless another standard for determining the minimum amount of 
domestic content of the manufactured product has been established under applicable law or regulation; and 
3. All construction materials are manufactured in the United States—this means that all manufacturing 
processes for the construction material occurred in the United States. 
The Buy America Requirement only applies to articles, materials, and supplies that are consumed in, incorporated 
into, or permanently affixed to an infrastructure project. As such, it does not apply to tools, equipment, and supplies, 
such as temporary scaffolding, brought into the construction site and removed at or before the completion of the 
infrastructure project. Nor does a Buy America Requirement apply to equipment and furnishings, such as movable 
chairs, desks, and portable computer equipment, that are used at or within the finished infrastructure project but are 
not an integral part of the structure or permanently affixed to the infrastructure project. 
Recipients are responsible for administering their award in accordance with the terms and conditions, including the 
Buy America Requirement. The recipient must ensure that the Buy America Requirement flows down to all 
subawards and that the subawardees and subrecipients comply with the Buy America Requirement. The Buy 
America Requirement term and condition must be included all sub-awards, contracts, subcontracts, and purchase 
orders for work performed under the infrastructure project. 
C. Certification of Compliance 
Recipients must certify or provide equivalent documentation for proof of compliance that a good faith effort was 
made to solicit bids for domestic products used in the infrastructure project under this award. 
Recipients must also maintain certifications or equivalent documentation for proof of compliance that those articles, 
materials, and supplies that are consumed in, incorporated into, affixed to, or otherwise used in the infrastructure 
project, not covered by a waiver or exemption, are produced in the United States. The certification or proof of 
compliance must be provided by the suppliers or manufacturers of the iron, steel, manufactured products and 
construction materials and flow up from all subawardees, contractors and vendors to the recipient. Recipients must 
keep these certifications with the award/project files and be able to produce them upon request from DOE, auditors, 
or the Office of Inspector General. 
D. Waivers 
When necessary, recipients may apply for, and DOE may grant, a waiver from the Buy America Requirement. 
Requests to waive the application of the Buy America Requirement must be in writing to the Contracting Officer. 
Waiver requests are subject to review by DOE and the Office of Management and Budget, as well as a public 
comment period of no less than 15 calendar days. 
Waivers must be based on one of the following justifications: 
1. Public Interest- Applying the Buy America Requirement would be inconsistent with the public interest; 
2. Non-Availability- The types of iron, steel, manufactured products, or construction materials are not 
produced in the United States in sufficient and reasonably available quantities or of a satisfactory quality; or 
3. Unreasonable Cost- The inclusion of iron, steel, manufactured products, or construction materials produced 
in the United States will increase the cost of the overall project by more than 25 percent. 
 
Requests to waive the Buy America Requirement must include the following: 
• Waiver type (Public Interest, Non-Availability, or Unreasonable Cost); 
• Recipient name and Unique Entity Identifier (UEI); 
• Award information (Federal Award Identification Number, Assistance Listing number); 
• A brief description of the project, its location, and the specific infrastructure involved; 
• Total estimated project cost, with estimated federal share and recipient cost share breakdowns; 
• Total estimated infrastructure costs, with estimated federal share and recipient cost share breakdowns; 



• List and description of iron or steel item(s), manufactured goods, and/or construction material(s) the 
recipient seeks to waive from the Buy America Preference, including name, cost, quantity(ies), country(ies) of 
origin, and relevant Product Service Codes (PSC) and North American Industry Classification System (NAICS) 
codes for each; 
• A detailed justification as to how the non-domestic item(s) is/are essential the project; 
• A certification that the recipient made a good faith effort to solicit bids for domestic products supported by 
terms included in requests for proposals, contracts, and non- proprietary communications with potential suppliers; 
 A justification statement—based on one of the applicable justifications outlined above— as to why the 
listed items cannot be procured domestically, including the due diligence performed (e.g., market research, industry 
outreach, cost analysis, cost-benefit analysis) by the recipient to attempt to avoid the need for a waiver. This 
justification may cite, if applicable, the absence of any Buy America-compliant bids received for domestic products 
in response to a solicitation; and 
• Anticipated impact to the project if no waiver is issued. 
 
The recipient should consider using the following principles as minimum requirements contained in their waiver 
request: 
 
• Time-limited: Consider a waiver constrained principally by a length of time, rather than by the specific 
project/award to which it applies. Waivers of this type may be appropriate, for example, when an item that is “non-
available” is widely used in the project. When requesting such a waiver, the Recipient should identify a reasonable, 
definite time frame (e.g., no more than one to two years) designed so that the 
waiver is reviewed to ensure the condition for the waiver (“non-availability”) has not changed (e.g., domestic 
supplies have become more available). 
 
• Targeted: Waiver requests should apply only to the item(s), product(s), or material(s) or category(ies) of 
item(s), product(s), or material(s) as necessary and justified. Waivers should not be overly broad as this will 
undermine domestic preference policies. 
 
• Conditional: The recipient may request a waiver with specific conditions that support the policies of the 
Build America, Buy America provisions of the Infrastructure Investment and Jobs Act and Executive Order 14017. 
 
DOE may request, and the recipient must provide, additional information for consideration of this wavier. DOE may 
reject or grant waivers in whole or in part depending on its review, analysis, and/or feedback from the Office of 
Management and Budget or the public. DOEs final determination regarding approval or rejection of the waiver 
request may not be appealed. Waiver requests may take up to 90 calendar days to process. 
 

FA-TC-0023  ENVIRONMENTAL, SAFETY AND HEALTH (ES&H) PERFORMANCE 
OF WORK AT DOE FACILITIES  

With respect to the performance of any portion of the work under this award which is performed at a DOE-owned or 
controlled site, the recipient agrees to comply with all State and Federal ES&H regulations and with all other ES&H 
requirements of the operator of such site. 

Prior to the performance on any work at a DOE-Owned or controlled site, the recipient shall contact the site facility 
manager for information on DOE and site specific ES&H requirements. 

The recipient shall apply this term to its sub-recipients and contractors. 
 
FA-TC-0031-CH (Modified)     NATIONAL ENVIRONMENTAL POLICY ACT (NEPA) 
                               REQUIREMENTS  
You are restricted from taking any action using Federal funds, which would have an adverse effect on the 
environment or limit the choice of reasonable alternatives prior to DOE/NNSA providing either a NEPA clearance 
or a final NEPA decision regarding this project.   
 
 
 
FA-TC-0058                    INDEMNITY  



The Recipient shall indemnify the Government and its officers, agents, or employees for any and all liability, 
including litigation expenses and attorneys' fees, arising from suits, actions, or claims of any character for death, 
bodily injury, or loss of or damage to property or to the environment, resulting from the project, except to the extent 
that such liability results from the direct fault or negligence of Government officers, agents or employees, or to the 
extent such liability may be covered by applicable allowable costs provisions. 
 
FA-TC-0065    LOBBYING RESTRICTIONS (MARCH 2012)  

By accepting funds under this award, you agree that none of the funds obligated on the award shall be expended, 
directly or indirectly, to influence congressional action on any legislation or appropriation matters pending before 
Congress, other than to communicate to Members of Congress as described in 18 U.S.C. 1913. This restriction is in 
addition to those prescribed elsewhere in statute and regulation.



FEDERAL TERMS AND CONDITIONS, CONT. 

 
1. Equal Employment Opportunity – Compliance is required with E.O. 11246, "Equal Employment Opportunity," 
as amended by E.O. 11375, "Amending Executive Order 11246 Relating to Equal Employment Opportunity," and as 
supplemented by regulations at 41 CFR part 60, "Office of Federal Contract Compliance Programs, Equal 
Employment Opportunity, Department of Labor." 
 
2. Copeland "Anti-Kickback" Act (18 U.S.C. 874 and 40 U.S.C. 276c) - All contracts and subgrants in excess of 
$2000 for construction or repair awarded by recipients and subrecipients require compliance with the Copeland 
"Anti-Kickback" Act (18 U.S.C. 874), as supplemented by Department of Labor regulations (29 CFR part 3, 
"Contractors and Subcontractors on Public Building or Public Work Financed in Whole or in Part by Loans or 
Grants from the United States"). The Act provides that each contractor or subrecipient shall be prohibited from 
inducing, by any means, any person employed in the construction, completion, or repair of public work, to give up 
any part of the compensation to which he is otherwise entitled. The recipient shall report all suspected or reported 
violations to the Federal awarding agency. 
 
3. Davis-Bacon Act, as amended (40 U.S.C. 276a to a-7) - All construction contracts awarded by the recipients and 
subrecipients of more than $2000 shall include a provision for compliance with the Davis-Bacon Act (40 U.S.C. 
276a to a-7) and as supplemented by Department of Labor regulations (29 CFR part 5, "Labor Standards Provisions 
Applicable to Contracts Governing Federally Financed and Assisted Construction"). Under this Act, contractors 
shall be required to pay wages to laborers and mechanics at a rate not less than the minimum wages specified in a 
wage determination made by the Secretary of Labor. In addition, contractors shall be required to pay wages not less 
than once a week. The recipient shall place a copy of the current prevailing wage determination issued by the 
Department of Labor in each solicitation and the award of a contract shall be conditioned upon the acceptance of the 
wage determination. The recipient shall report all suspected or reported violations to the Federal awarding agency. 
 
4. Contract Work Hours and Safety Standards Act (40 U.S.C. 327-333) - Where applicable, all contracts 
awarded by recipients in excess of $2000 for construction contracts and in excess of $2500 for other contracts that 
involve the employment of mechanics or laborers shall include a provision for compliance with Sections 102 and 
107 of the Contract Work Hours and Safety Standards Act (40 U.S.C. 327-333), as supplemented by Department of 
Labor regulations (29 CFR part 5). Under Section 102 of the Act, each contractor shall be required to compute the 
wages of every mechanic and laborer on the basis of a standard work week of 40 hours. Work in excess of the 
standard work week is permissible provided that the worker is compensated at a rate of not less than 1 ½ times the 
basic rate of pay for all hours worked in excess of 40 hours in the work week. Section 107 of the Act is applicable to 
construction work and provides that no laborer or mechanic shall be required to work in surroundings or under 
working conditions which are unsanitary, hazardous or dangerous. These requirements do not apply to the purchases 
of supplies or materials or articles ordinarily available on the open market, or contracts for transportation or 
transmission of intelligence. 
 
5. Rights to Inventions Made Under a Contract or Agreement - Contracts or agreements for the performance of 
experimental, developmental, or research work shall provide for the rights of the Federal Government and the 
recipient in any resulting invention in accordance with 37 CFR part 401, "Rights to Inventions Made by Nonprofit 
Organizations and Small Business Firms Under Government Grants, Contracts and Cooperative Agreements," and 
any implementing regulations issued by the awarding agency. 
 
6. Clean Air Act (42 U.S.C. 7401 et seq.) and the Federal Water Pollution Control Act (33 U.S.C. 1251 et seq.), as 
amended - Contracts and subgrants of amounts in excess of $100,000 require the recipient to agree to comply with 
all applicable standards, orders or regulations issued pursuant to the Clean Air Act (42 U.S.C. 7401 et seq.) and the 
Federal Water Pollution Control Act as amended (33 U.S.C. 1251 et seq.). Violations shall be reported to the Federal 
awarding agency and the Regional Office of the Environmental Protection Agency (EPA). 
 
7. Byrd Anti-Lobbying Amendment (31 U.S.C. 1352) - Contractors who apply or bid for an award of $100,000 or 
more shall file the required certification. Each tier certifies to the tier above that it will not and has not used Federal 
appropriated funds to pay any person or organization for influencing or attempting to influence an officer or 
employee of any agency, a member of Congress, officer or employee of Congress, or an employee of a member of 



Congress in connection with obtaining any Federal contract, grant or any other award covered by 31 U.S.C. 1352. 
Each tier shall also disclose any lobbying with non-Federal funds that takes place in connection with obtaining any 
Federal award. Such disclosures are forwarded from tier to tier up to the recipient. 
 
8. Debarment and Suspension (E.O.s 12549 and 12689) - No contract shall be made to parties listed on the 
General Services Administration's List of Parties Excluded from Federal Procurement or Nonprocurement Programs 
in accordance with E.O.s 12549 and 12689, "Debarment and Suspension." This list contains the names of parties 
debarred, suspended, or otherwise excluded by agencies, and contractors declared ineligible under statutory or 
regulatory authority other than E.O. 12549.  Contractors with awards that exceed the small purchase threshold shall 
provide the required certification regarding its exclusion status and that of its principal employees. 
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