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ARTICLE 1
DEFINITIONS

1.1 Owner: South Dakota Science and Technology Authority

1.2 Contractor: The person or entity identified as such in the Agreement for
Construction, including authorized representatives.

1.3 Subcontractor: Any individual, firm or corporation to whom the Contractor sublets
any part of the contract for supplying materials and labor, or only labor, at the site of the
project.

1.4 Contract Documents: The Agreement for Construction, the Request for Proposal
with Instructions to Bidders and attached Exhibits, the Plans, Drawings, and Specifications,
Contractor’s Proposal Dated MONTH DAY, YEAR, Contractor ESH Questionnaire,
Construction ESH Manual and these General Conditions.

1.5 Contract (or Agreement): The Contract Documents form the Contract.

1.6 Work: The completed construction required by the Contract Documents, and every
part thereof, including all labor necessary to produce such construction, and all materials and
equipment incorporated or to be incorporated into such construction.

1.7 Project: The total construction of which the work performed under the Contract
Documents may be the whole or apart.

1.8  Drawings or Plans: The graphic and pictorial portions of the Contract Documents
showing the design, dimensions and layout of the work including, but not limited to, plan
views, elevation views, details, sections, schedules, and diagrams.

1.9 Specifications: The written requirements for materials, equipment, construction
systems, standards and workmanship.

ARTICLE 2
EXECUTION, CORRELATION AND INTENT

2.1 By executing the Agreement for Construction, the Contractor represents that Contractor
has examined the Contract Documents. The intent of the Contract Documents is to include all
items necessary for the proper execution and completion of the Work. The Contract
Documents are complementary, and what is required by any one shall be as binding as if
required by all. Work not covered in the Contract Documents will not be required unless it is
consistent therewith and is reasonably inferable therefrom as being necessary to produce the
intended results. Words and abbreviations which have well-known technical, or trade
meanings are used in the Contract Documents in accordance with such recognized meanings.
All Work mentioned or indicated in the Contract Documents shall be performed by the
Contractor as part of this Contract unless it is specifically indicated in the Contract Documents
that such Work is to be done by others. Should the Drawings or the Specifications disagree in
themselves or with each other, the Contractor shall provide the better quality or greater quantity
of work and/or materials unless otherwise directed by written change.



2.2 The organization of the Specifications into divisions, sections and articles, and the
arrangement of Drawings shall not control the Contractor in dividing the Work among
Subcontractors or in establishing the extent of work to be performed by any trade.

23 Owner assumes no liability arising out of jurisdictional issues raised or claims
advanced by trade organizations or other interested parties based on the arrangement or manner
of subdivision of the content of the Specifications and Drawings.

24 All indications or notations which apply to one of a number of similar situations,
materials or processes shall be deemed to apply to all such situations, materials or processes
wherever they appear in the Work, except where a contrary result is clearly indicated by the
Contract Documents.

2.5  Where codes, standards, requirements and publications or public and private trade
associations or other bodies are referred to in the Specifications, references shall be understood
to be in the latest revision prior to the date of receiving bids, except where otherwise indicated.

2.6 Where no explicit quality or standards for materials or workmanship are established for
Work, such Work is to be of good quality for the intended use and consistent with the quality
of the surrounding Work, of the construction of the Project generally, and industry standards.

2.7  All manufactured articles, materials, and equipment shall be applied, installed,
connected, erected, used, cleaned, and conditioned in accordance with the manufacturer's
written or printed directions and instructions unless otherwise indicated in the Contract
Documents. A copy of the manufacturer's written or printed directions shall be provided to the
Owner upon completion of the project.

2.8  Nothing contained in the Contract Documents shall create any contractual relationship
between the Owner and any Subcontractor, Sub-subcontractor orsupplier.

2.9 The Contract may be amended or modified only in writing in the manner set forth in
Article 13.

ARTICLE 3
OWNERSHIP, USE OF DOCUMENTS, CONFIDENTIALITY OF DOCUMENTS

3.1 Ownership of Work Product

Any plans, specifications, engineering calculations, technical data, reports, miscellaneous
drawings, and all information contained therein provided by Owner, its consultants,
employees, contractors and agents to the Contractor for the Contractor’s performance of its
obligations under this agreement are the property of the Owner. They are to be used only
with respect to this Project and are not to be used for any other project. The Contractor may
not disseminate these materials to any person or entity nor may the Contractor use these
materials for purposes other than work for the Owner, without the express written approval
of the Owner. The Owner shall not unreasonably withhold such approval for dissemination
of these materials as necessary to subcontractors and suppliers.

3.2 Confidentiality of Documents
All reports, plans, specifications, engineering calculations, technical data, miscellaneous
drawings, and information contained therein, provided to, or prepared by the Contractor, its



owners, officers, employees, agents, consultants, suppliers, and subcontractors in connection
with the Contractor’s performance under this agreement are confidential and the Contractor,
its owners, officers, employees, agents, consultants, suppliers, and subcontractors shall not
disclose this information to any person, individual, or entity without the express written
permission of the Owner or as otherwise required by law.

3.3 Return of Documents

All documents covered by this Article 3 shall be delivered to the Owner at the completion of
the Work. The Contractor may not retain any such documents for its own use without the
express written permission of the Owner and any documents that are retained, with or
without permission, shall be subject to all of the requirements of this Article 3.

34 Terms to be Included In Subcontracts

The Contractor shall include the requirements of this Article 3 in any contract it enters into
with any consultants, subcontractors, suppliers, persons, individuals, or entities for the
performance of any of the Contractor’s obligations under this agreement.

ARTICLE 4
OWNER'S RIGHTS AND RESPONSIBILITIES

4.1 Information and Services Required of the Owner

4.1.1 The Owner shall secure and pay for necessary easements, permits, and other
property rights required for the construction of the Project.

4.1.2 Information under the Owner's control shall be furnished by the Owner with
reasonable promptness after receipt from the Contractor of a written request for such
information.

4.1.3 Unless otherwise provided in the Contract Documents, the Contractor will be
furnished with electronic copies of the Drawings and Specifications necessary for the
execution of the Work. If no electronic copies are available Contractor will be
furnished with a reasonable number of prints of Drawings and Specifications, at no cost
to Contractor.

4.1.4 The foregoing are in addition to other duties and responsibilities of the Owner
enumerated herein.

4.2  Owner's Right to Stop the Work: If the Contractor fails to correct defective Work
as required by Article 14 within no less than three working days after receipt of written notice
from the Owner or in such time as may be established in written notice from Owner to
commence and continue correction of such default or neglect with diligence and promptness,
or fails to carry out the Work in accordance with the Contract Documents in any material
respect, the Owner, in addition to its other remedies, by a written order signed by the Owner,
may order the Contractor to stop the Work, or any portion thereof, until the cause for such
order has been eliminated; however, this right of the Owner to stop the Work shall not give
rise to any duty on the part of the Owner to exercise this right for the benefit of the
Contractor or any other person or entity.

4.3 Owner's Right to Carry Out the Work: If the Contractor defaults or neglects to
carry out the Work in accordance with the Contract Documents in any material respect and
fails within three working days after receipt of written notice from the Owner or in such time
as may be established in written notice from Owner to commence and continue correction of



such default or neglect with diligence and promptness, or if the Work is not being performed
properly or in accordance with the scheduling provisions of the Contract Documents in any
material respect, the Owner may, after the expiration of such notice period and without
prejudice to any other remedy it may have, make good such deficiencies. In such case an
appropriate Change Order shall be issued deducting from the payments then or thereafter due
the Contractor the cost of correcting such deficiencies, including compensation for Owner’s
additional services made necessary by such default, neglect or failure. If the payments then or
thereafter due the Contractor are not sufficient to cover such amount, the Contractor shall
pay the difference to the Owner upon demand. If, in the sole judgment of the Owner, an
emergency exists as a result of the Contractor's default, neglect or failure to correct defective
work, which in the Owner's opinion, requires more immediate corrective action than the
Contractor is able to provide, then the Owner may, after providing notice to the Contractor,
perform such corrective work or cause it to be performed by others. The Owner shall also
have the right to carry out the Work, or any part thereof, during the period of any work
stoppage without terminating the Contract. If the Owner wishes to exercise this right it will
give the Contractor three days’ notice of'its intent to do so. In any such case, an appropriate
deductive Change Order shall be issued in accordance with Article 13, the amount of which
shall not exceed an amount which equals the estimated direct cost, of performing the work
which the Owner elects to perform and the proportionate amount of the Contractor's fee
associated therewith.

4.4 Owner's Right to Access for Observation or Other Work: The Owner reserves the
right of access to any part of the Work, at any time, for the purpose of observation, or testing,
or to install other work, either with its own forces or with separate contractors. Such access is
not to be construed to mean partial occupancy by Owner, and no claim for additional
compensation by the Contractor because of such access or installation of work will be
considered. Contractor shall cooperate with Owner during Owner's access or performance of
work.

4.5 Owner’s Representative: The Owner’s Representative shall be the initial point of
contact between the Contractor and Owner for all matters relating to the administration of the
Contract and the Work and shall be given all notices required by the Contract. Important
communications, including requests for Change Orders, notices of termination, and similar
notices, shall be confirmed in writing with the Owner’s Representative and also given to the
persons listed in Article VII of the Agreement for Construction. Other communications shall
be confirmed in writing upon written request. Owner’s Representative on this project is:

Name, Title

South Dakota Science and Technology Authority
630 East Summit Street

Lead, SD 57754

Office: Phone

Email: email@sanfordlab.org

ARTICLE 5
CONTRACTOR'S RESPONSIBILITIES

5.1 Review of Contract Documents: The Contractor shall carefully study and compare
the Contract Documents and shall at once report to the Owner any error, inconsistency or
omission Contractor may discover. The Contractor shall not be liable to the Owner for any
damage resulting from any such errors, inconsistency or omission Contractor may discover and
report, nor for any damage resulting from any such errors, inconsistencies or omissions which
Contractor could not reasonably have discovered. The Contractor shall perform no portion of
the Work at any time without Contract Documents.
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5.2

Supervision and Construction Procedures

5.2.1 The Contractor shall supervise and direct the Work, using the skill and attention
necessary to complete the Work in a workmanlike manner. The Contractor shall be
solely responsible for all construction means, methods, techniques, sequences and
procedures and for coordinating all portions of the Work under the contract. The
Owner shall have no control over, or responsibility for, any suchmatters.

5.2.2 Nothing contained in the Contract Documents shall be interpreted by
implication or otherwise as a direction by the Owner to the Contractor as to
construction means, methods, techniques, sequences and procedures. If there is express
reference to such means, methods, techniques, sequences and procedures, it is solely for
the purpose of insuring that the Work will be produced in accordance with the desired
objectives as set forth in the Contract Documents but such express reference shall in no
way relieve the Contractor of its responsibilities in connection therewith. If the
Contractor does not wish to accept the responsibility for any means, techniques,
sequences or procedures which are expressly set forth in the Contract Documents, then
the Contractor shall notify the Owner in writing of the actual means, methods,
techniques, sequences and procedures which Contractor will employ on the Work if
these differ from those expressly referred to in the Contract Documents. All loss,
damage or liability or cost of correcting defective Work arising from the employment
of any construction means, methods, techniques, sequences or procedures shall be
borne by the Contractor notwithstanding that any of the same shall have been referred
to expressly in the Contract Documents.

5.2.3 The Contractor shall be responsible to the Owner for the acts and omissions of
Contractor’s employees, Subcontractors, Sub-subcontractors, materialmen and
suppliers and their agents and employees, and other persons performing any of the
Work.

5.2.4 The Contractor shall not be relieved from Contractor’s obligations to perform
the Work in accordance with the Contract Documents by the use or occupancy ofpart
of the Work by the Owner as provided in Article 4.4, by the performance of Work
related to the Project by others as provided in Article 7.1, or by inspections, tests or
approvals required or performed under Article 8.7 by persons other than the
Contractor.

5.2.5 The Contractor shall coordinate and supervise the Work performed by
Subcontractors to the end that the Work is carried out without conflict between trades
or jurisdictional disputes and so that no Subcontractor, at any time, causes delay to the
general progress of the Work. The Contractor and all Subcontractors shall at all times
afford each other Subcontractor, any separate contractor, and the Owner, every
reasonable opportunity for the installation of the Work and the storage of materials, and
shall provide access to and the use of necessary loading dock and hoist facilities,
adequate storage room and necessary utilities and otherservices.

5.2.6 Wherever the work of a Subcontractor is dependent upon the work of other
Subcontractors, or the Contractor, the Contractor shall require the Subcontractor to:

5.2.6.1 Coordinate Subcontractor’s work with the dependent work;

5.2.6.2 Provide necessary dependent data and requirements;



5.3

5.2.6.3 Supply and/or install items to be built into dependent work of others;

5.2.6.4 Make provisions for dependent work of others;

5.2.6.5 Examine dependent drawings and specifications;

5.2.6.6 Examine previously placed dependent work;

5.2.6.7 Check and verify dependent dimensions of previously placed work;

5.2.6.8 Notify Contractor of previously placed dependent work or dependent
dimensions which are unsatisfactory or will prevent asatisfactory installation of
Subcontractor’s work; and

5.2.6.9 Not proceed with work until the unsatisfactory dependent
conditions have been corrected.

Installation of Work by a Subcontractor in any given area shall constitute acceptance by
the Subcontractor and Contractor of the previously placed dependent work.

Labor and Materials

5.3.1 Unless otherwise provided in the Contract Documents, the Contractor shall
provide and pay for all labor, materials, equipment, tools, construction equipment and
machinery, water, heat, utilities, transportation, and other facilities and services
necessary for the proper execution and completion of the Work, whether temporary or
permanent and whether or not incorporated or to be incorporated in the Work. The
word "provide" shall mean furnish and install complete, including connections, unless
otherwise specified. All connection charges, assessments or inspection fees which may
be imposed by any public agency or utility company are included in the Contract Sum
and shall be the Contractor's responsibility.

5.3.2 The Contractor shall at all times enforce strict discipline and good order among
Contractor’s employees and shall not employ on the Work any unfit person or anyone
not skilled in the task assigned to him/her. The Contractor shall be responsible to
maintain and observe, and to require the Subcontractors to maintain and observe, sound
labor practices, and shall require each Subcontractor to take all steps reasonably
necessary to avoid labor disputes or stoppages.

5.3.3 Except in the event of emergency, no substantial field operations shall be
performed outside of regular working hours without the prior approval of the Owner.
The Contractor will not be entitled to additional compensation for work performed
outside of regular working hours except as otherwise expressly agreed in writing by the
Owner prior to the performance of such overtime work. Additional compensation for
such authorized overtime shall be limited to the direct cost of the premium portion only
of such authorized overtime. No additional indirect cost or fee shall be included.

5.3.4 Substitutions

5.3.4.1 The products, materials and equipment of manufacturers referred to in
the Specifications and the Drawings are intended to establish the standard of
quality and design required by the Owner; however, products, materials and



equipment manufacturers, other than those specified, may be used, if equivalent
and approved in writing by the Owner.

5.3.4.2 It is deemed that the term 'or approved equal' is included after all
products, materials and equipment referred to in the Specifications orthe
Drawings.

5.3.4.3 The Owner will be the sole judge of equivalency of proposed substitute
products, materials, and equipment.

5.3.4.4 1f the Contractor desires to use a substitute item, Contractor shall make
application to the Owner in writing in sufficient time (having regard to the
progress of the Work, the period of delivery of the goods concerned, and
adequate time for the Owner's review) stating and fully identifying the proposed
substitute, cost changes (if any), and submitting substantiating data, samples,
brochures, etc. of item proposed. It is the Contractor's responsibility to provide
sufficient evidence by tests or other means to support any request for approval
of substitution.

5.3.4.5 Prior to proposing any substitute item, the Contractor shall satisfy itself
that the item Contractor proposes is, in fact, equal to that specified, that it will
fit into the space allocated, that it affords comparable ease of operation,
maintenance and service, that its appearance, longevity and suitability for the
climate and use are comparable to that specified, and that the substitution is in
the Owner's best interest.

5.3.4.6 The burden of proof that a proposed substitution is equal to a specified
item shall be upon the Contractor, who shall support the request with sufficient
test data and other means to permit the Owner to make a fair and equitable
decision on the merits of the proposal. Any item by a manufacturer other than
those cited in the Contract Documents, or of brand name or model number or of
generic species other than those cited in the Contract Documents, will be
considered a substitution.

5.3.4.7 Materials and methods proposed as substitutions for specified items
shall be supported by certification of their acceptance for use by an authority,
person or persons having jurisdiction over the use of the specified material or
method.

5.3.4.8 Acceptance of substitutions shall not relieve the Contractor from
responsibility for compliance with all the requirements of the Contract
Documents. The Contractor shall be responsible at its own expense for any
changes in other parts of the Work of this Contract or the work of other
contractors caused by its substitutions, including cost of all design and redesign
services related thereto.

5.3.4.9 The Contract Term shall not be extended by any circumstances resulting
from a proposed substitution, nor shall the Contractor be entitled to any
compensation for any delay caused thereby or related thereto.

5.3.4.10 All costs for the evaluation of proposed substitutions, whether
approved or not, shall be borne by the Contractor.



5.4

5.3.5 All materials and equipment shall be delivered, handled, stored, installed and
protected to prevent damage in accordance with best current practice in the industry, in
accordance with manufacturers' specifications and recommendations, and in accordance
with Contract Document requirements. The Contractor will store packaged materials
and equipment in their original and sealed containers, marked with the brand and
manufacturer's name, until ready for use, and deliver materials and equipment in ample
time to facilitate inspections and tests prior to installation. The term 'delivery' in
reference to any item specified or indicated, means the unloading and storing with
proper protection at the project site. Damaged materials or equipment will be rejected
and removed from the site by the Contractor.

5.3.6 Before ordering materials, equipment, or performing Work, the Contractor shall
verify indicated dimensions. If a discrepancy exists, the Contractor shall notify the
Owner of same immediately. The Owner will then clarify the intended design. The
Contractor shall take field measurements required for the proper fabrication and
installation of the Work. Upon commencement of any item of Work, the Contractor
shall be responsible for dimensions related to such item of Work.

Guarantees/Warranty

5.4.1 The Contractor guarantees and warrants to the Owner that all materials and
equipment furnished under this Contract will be new unless otherwise specified, and
that all Work will be of good quality, free of any defect in equipment, material, or
workmanship performed by the Contractor or any Subcontractor or supplier at any tier
and in conformance with the Contract Documents. All Work not conforming to these
requirements, including substitutions not properly approved and authorized, may be
considered defective. If required by the Owner, the Contractor shall furnish
satisfactory evidence as to the kind and quality of materials and equipment.

5.4.2 This warranty shall continue for a period of 1 year from the date of final
acceptance of the Work. If Owner takes possession of any part of the Work before
final acceptance, this warranty shall continue for a period of 1 year from the date
Owner takes possession.

5.4.3 The Contractor shall remedy at the Contractor’s expense any failure to
conform, or any defect. In addition, the Contractor shall remedy at the
Contractor’s expense any damage to Owner-owned or controlled real or personal
property, when that damage is the result of:

5.4.3.1 The Contractor’s failure to conform to contract requirements; or

5.4.3.2 Any defect of equipment, material, workmanship, or design furnished
by the Contractor.

5.4.4 The Contractor shall restore any Work damaged in fulfilling the termsand
conditions of Warranty. In the event of repairs or replacement under the terms of
this Warranty, the Contractor’s warranty with respect to Work repaired or
replaced will be extended and will continue for 1 year from the date of repair or
replacement.

5.4.5 Owner shall notify the Contractor, in writing, within a reasonable time after the
discovery of any failure, defect, or damage.



5.4.6 If the Contractor fails to remedy any failure, defect, or damage within a
reasonable time after receipt of notice, Owner shall have the right to replace, repair,
or otherwise remedy the failure, defect, or damage at the Contractor’s expense.

5.4.7 With respect to all warranties, express or implied, from Subcontractors,
manufacturers, or suppliers for work performed and materials furnished under the
Agreement for Construction, the Contractor shall:

5.4.7.1 Obtain all warranties that would be given in normal commercial practice

5.4.7.2 Require all warranties to be executed, in writing, for the benefit of
Owner; and

5.4.7.3 Enforce all warranties for the benefit of Owner. In the event the
Contractor’s warranty under subsection 5.4.2 has expired, Owner may bring suit
at its expense to enforce a Subcontractor’s, manufacturer’s, or supplier’s
warranty.

5.4.8 Unless a defect is caused by the intentional act or omission or negligence ofthe
Contractor or Subcontractor or supplier at any tier, the Contractor shall not be liable
for the repair of any defects of material or design furnished by Owner nor for the
repair of any damage that results from any defect in Owner-furnished material or
design.

5.4.9 The Contractor will indemnify the Owner against loss, including loss of use and
from a breach of the Contractor's guaranty and warranty under this Article 5.4,
whether the loss arises before or after the Owner's acceptance of the Work.

5.4.10 Where the Contract Documents provide for equipment and material warranties
in addition to the Contractor’s guarantees and warranty contained in Article 5.4.1, such
warranties shall at a minimum:

5.4.10.1 Provide that the term of the warranty shall start on the date of Final
Acceptance of the project or the date the Owner takes beneficial occupancy
of any portion of the project that requires the use or start-up of the warranted
equipment or material, whichever date occurs first.

5.4.10.2 Provide for complete repair or replacement of defective equipment or
material.

5.4.10.3 Provide all materials, shipping, and labor necessary to repair or replace
defective equipment or material at no expense to theOwner.

5.4.10.4 Provide that any replacement parts used in repairing or replacing
defective equipment or material shall be new or in a like-new condition.

5.4.10.5 Provide for the complete repair or replacement of defective equipment
or material within two weeks after receiving written notice of the defect;
provided however, that the Owner may, at its sole discretion, grant an extension
of time for good cause shown.

5.4.10.6 Provide for no limitation of liability should the Contractor and/or
manufacturer fail to repair or replace defective equipment or material within the



time specified in Article 5.4.10.5 or should the remedy of repair or replacement
otherwise fail.

5.4.10.7 Be construed under South Dakotalaw.

5.4.10.8 Provide that any legal action brought on the warranty shall be brought
only in a South Dakota state court.

5.4.10.9 Nothing in this Article 5.4 or elsewhere in the Contract Documents
shall relieve the Contractor or any Subcontractor of liability for any defect
resulting from the failure of that Contractor or Subcontractor to perform the
Work in a workmanlike manner which manifests itself or is otherwise
discovered after the warranty and guarantee period provided for herein.

55 Taxes: The Contractor shall pay all sales, consumer, use, excise, and other similar
taxes for the Work or portions thereof which are to be provided by the Contractor which are
legally enacted at the time bids are received, whether or not yet effective. The determination of
the applicability of any particular tax and the amounts due is the responsibility of the
Contractor. The Contractor is directed to the South Dakota Department of Revenue for
inquiries concerning taxes which may be due at: https://dor.sd.gov/businesses/taxes/.

5.6 Permits, Fees and Notices

5.6.1 The Contractor shall secure and pay for all permits and governmental fees,
licenses and inspections necessary for the proper execution and completion of the Work
which are customarily secured after execution of the Contract and which are legally
required at the time the bids arereceived.

5.6.2 The Contractor shall give all notices and comply with all laws, ordinances,
rules, regulations and lawful orders of any public authority bearing on the performance
of the Work and shall indemnify the Owner against all costs, fines and damages, and all
actions, claims and proceedings, due to its failure to do so.

5.6.3 The Contractor and its Subcontractors shall acquaint themselves with all codes
governing their work and shall complete the Work in conformance with all codes
governing their work.

5.6.4 It is not the responsibility of the Contractor to make certain that the Contract
Documents are in accordance with applicable laws, statutes, building codes and
regulations. If the Contractor observes that any of the Contract Documents are at
variance therewith in any respect, Contractor shall promptly notify the Owner in
writing, and any necessary changes shall be accomplished by appropriate modification.

5.6.5 Ifthe Contractor performs any Work knowing it to be contrary to such laws,
ordinances, rules and regulations, and without such notice to the Owner, Contractor
shall assume full responsibility therefor and shall bear all costs attributable thereto.

5.7 Contractor’s Representative: The Contractor shall employ a competent
Representative and necessary assistants allof whom are acceptable tothe Owner and who shall be
in attendance at the Project site during the progress of the Work. The Contractor’s
Representative shall represent the Contractor and all communications given to the Contractor’s
Representative shall be as binding as if given to the Contractor. Important communications shall
be confirmedin writing. Other communications shall be so confirmed on writtenrequest in each



case. The Contractor’s Representative shall not be changed without the Owner’s consent.
The Contractor’s Representative on this Projectis Name (email).

5.8

Shop Drawings, Product Data, and Samples

5.8.1 Shop Drawings are drawings, diagrams, schedules or other data specially
prepared for the Work by the Contractor or any Subcontractor, manufacturer, supplier,
or distributor to illustrate some portion of the Work.

5.8.2 Product Data are illustrations, standard schedules, performance charts,
instructions brochures, diagrams and other information furnished by the Contractor to
illustrate a material, product or system for some portion of the Work.

5.8.3 Samples are physical examples which illustrate materials, equipment or
workmanship and establish standards by which the Work will be judged.

5.8.4 The Contractor shall submit a schedule for submittal of Shop Drawings,
Product Data and Samples to the Owner for review. The Contractor shall review,
approve and submit to the Owner, with reasonable promptness and in such sequence as
to cause no delay in the Work or in the work of any separate contractor, all Shop
Drawings, Product Data and Samples required by the Contract Documents.

5.8.4.1 The Owner reserves the right to review Shop Drawings, Product Data,
Samples and submittals in a sequence consistent with the sequence of erection,
installation and assembly of the various elements of the Work.

5.8.4.2 No extension of time will be granted, nor will any consideration be
given to claims arising out of the Contractor's failure to submit any Shop
Drawing, Product Data, Samples or related submittals according to the schedule
or otherwise in a manner which does not allow adequate lead time for Owner’s
review, or does not allow ample time for revision, resubmission and subsequent
review by the Owner asrequired.

5.8.4.3 Composite Drawing: In the interest of coordinating and expediting the
work in critical areas, i.e. exterior wall components, mechanical/electrical
systems, and other areas so requested by the Owner, the Contractor shall
prepare and submit, to the Owner for review, Composite Drawings embodying
the Work of the various trades and/or Subcontractors involved. After review,
the Contractor shall distribute prints or reviewed Composite Drawings to
affected trades and/or Subcontractors. The Contractor shall require that the
involved trades and/or Subcontractors cooperate in preparation of the
Composite Drawings to assure proper coordination between trades and/or
Subcontractors. The participating trades and/or Subcontractors shall indicate
their approval on these drawings.

5.8.5 By approving and submitting Shop Drawings, Product Data and Samples, the
Contractor represents that Contractor has determined and verified all materials, field
measurement, and field construction criteria related thereto, checked the Shop
Drawings, Product Data, and Samples for complete dimensional accuracy; that
Contractor has checked to insure that work contiguous with and having bearing on the
Work shown on the Shop Drawings is accurately and clearly shown, that Contractor
has checked the Shop Drawings against the Composite Drawings prepared by the
Contractor, that the Work has been coordinated and that the equipment will fit into the



5.9

5.10

assigned spaces, and that Contractor has checked and coordinated the information
contained within such submittals with the requirements of the Work and of the Contract
Documents.

5.8.5.1 Any Shop Drawing, Product Data or Sample submitted without
Contractor's approval will not be processed for review by the Owner, but will
be returned to the Contractor for compliance with the above procedures, in
which event it will be deemed that the Contractor has not complied with the
provisions herein specified and the Contractor shall bear the risk of all delays as
if no Shop Drawing, Product Data and Sample had been submitted.

5.8.5.2 Shop Drawings shall bear a coordination and approval stamp signed by
the Contractor and each contiguous Subcontractor, which shall confirm the
representations set forth in Article 5.8.5. Shop Drawings shall bear the seal of a
registered professional engineer when required by the Specifications or state
law.

5.8.6 The Contractor shall direct specific attention, in writing or on resubmitted Shop
Drawings, Product Data or Samples, to revisions other than those requested by the
Owner on previous submittals. Unless such written notice has been given, the Owner's
action on a resubmitted Shop Drawing, Product Data, or Sample shall not constitute
review and action of any changes not requested on the prior submittal.

5.8.7 No portion of the Work requiring submission of a Shop Drawing, Product Data
or Sample shall be commenced until the submittal has been approved by the Owner.
All such portions of the Work shall be in accordance with approved submittals.

Use of Site

5.9.1 The Contractor shall confine operations at the Site to areas permitted by law,
ordinances, permits and the Contract Documents, and shall not unreasonably encumber
the Site with any unnecessary or surplus materials or equipment or debris.

5.9.2 Notwithstanding the designation of construction limits or the indication of
temporary fences or barricades, the provisions of the Contract Documents
governing certain portions or phases of the Work may require that certain
operations be carried out beyond such designated limits. Trenching, utility work,
site development, landscaping and all other Work, if required beyond such
designated limits, shall be scheduled in such a manner as to cause or occasion a
minimum of inconvenience or disturbance or interference with the normal
operation of the Owner, abutters, and the public. The Contractor shall obtain the
Owner's prior approval for such operations, prosecute such operations
expeditiously, and restore the affected area and other areas needed for access to their
original condition immediately upon completion of such operations, unless otherwise
specified herein.

5.9.3 All operations shall be carried out so as to avoid endangering any adjacent
facility or property, or interrupting, restricting or otherwise infringing or interfering
with the use thereof.

5.9.4 The Contractor shall confine operations at the site to work related activities.

Cutting and Patching of Work
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5.10.1 The Contractor shall be responsible for all cutting, fitting or patching that may
be required to complete the Work or to make its several parts fit together properly.

5.10.2 The Contractor shall not damage or endanger any portion of the Work or the
work of the Owner or any separate contractors or adjacent facilities by cutting, patching
or otherwise altering any work, or by excavation. The Contractor shall not cut or
otherwise alter the work of the Owner or any separate contractor except with the
written consent of the Owner and of such separate contractor. The Contractor shall not
unreasonably withhold from the Owner or any separate contractor its consent to cutting
or otherwise altering the Work.

5.10.3 Structural elements of the Work shall not be cut, patched or otherwise altered or
repaired without prior written authorization by the Owner.

5.10.4 Authorization to proceed with remedial operations for any damaged or
defective element or portion of the Work shall not constitute a limitation or a waiver of
the Contractor's right to require the removal and replacement of any Work which fails
to fulfill the requirements of the Contract Documents.

Cleaning Up

5.11.1 The Contractor at all times shall keep the Site and related area free from
accumulation of waste materials or rubbish caused by Contractor’s operations. At the
completion of the Work, Contractor shall remove all waste materials and rubbish from
and about the Project site as well as tools, construction equipment, machinery and
surplus materials. All waste and rubbish shall be removed from the Site at least weekly
and more often if necessary.

5.11.2 If the Contractor fails to maintain a clean and safe Project and/or fails to clean
up at the completion of the Work, the Owner may do as provided in Article 4.3 and the
cost thereof shall be charged to the Contractor.

Communications: The Contractor shall forward all communications to the Owner

through Owner’s Representatives set forth in Article 4.5.

5.13

Royalties and Patents: The Contractor shall pay all royalties and license fees, and

shall defend all suits or claims for infringement of any patent rights and shall save the Owner
harmless from loss on account thereof, except that the Owner shall be responsible for all such
loss when a design, process of product of a particular manufacturer or manufacturers are
specified or where the copyright violations are contained in Drawings, Specifications, or other
documents prepared by the Owner or designer, but if the Contractor has reason to believe that
the design, process or product specified is an infringement of a patent, Contractor shall be
responsible for such loss unless he promptly gives such information to the Owner in writing.

5.14

Indemnification

5.14.1 To the fullest extent permitted by law, the Contractor shall indemnify, defend
and hold harmless the Owner, and its respective successors, agents and employees
from and against all claims, damages, liabilities, losses and expenses, including but not
limited to attorneys’ fees, brought by third parties arising out of or resulting from the
performance of the Work, provided that any such claim, damage, loss or expense is
attributable to bodily injury, sickness, disease or death, or to injury to or destruction of
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tangible property (other than the Work itself) but only to the extent caused by the
negligent act or omission of the Contractor, any Subcontractor, anyone directly or
indirectly employed by any of them or anyone for whose acts any of them may be
liable,. Such obligations shall not be construed to negate, abridge or otherwise reduce
any other right or obligation or indemnity which would otherwise exist as to any party
or person described in this Article 5.14.

5.14.2 In any and all claims against the Owner, and its respective successors,
agents or employees by any employee of the Contractor, any Subcontractor,
anyone directly or indirectly employed by any of them or anyone for whose
acts any of them may be liable, the indemnification obligation under this Article
5.14 shall not be limited in any way by any limitation on the amount or type of
damages, compensations or benefits payable by or for the Contractor or any
Subcontractor under workers' compensation acts, disability benefit acts, or other
employee benefit acts.

5.14.3 The Contractor agrees to defend, indemnify and save the Owner or any of
Owner’s respective successors, agents or employees harmless from all costs, liabilities,
damages or expenses, including reasonable attorneys’ fees, incurred by them, by virtue
of any claim or claims filed by any Subcontractor, Sub-subcontractor, mechanic,
laborer or materialman against the Owner or its respective successors, agents or
employees making claims arising from the Work by, through, or under the Contractor.
The Contractor also hereby agrees to defend, indemnify and hold harmless, protect,
and defend the Owner and its successors, agents or employees from and against any
liability, claim, judgment, loss, damage, including but not limited to direct, indirect and
incidental and consequential damages, attorneys’ fees, court costs and expenses of
collection, to the extent of the failure of the Contractor, its Subcontractors, or Sub-
subcontractors to comply with any of the terms or provisions of the Contract
Documents.

5.14.4 Anything in the foregoing to the contrary notwithstanding, the Contractor’s
obligation to indemnify as set forth above shall include any claims, damages, liabilities,
losses and expenses, including but not limited to attorneys’ fees and expert witness fees
arising out of related to the use by Contractor of any of Owner’s equipment

Default
5.15.1 The Contractor shall be in default of the Contractif®

5.15.1.1 Contractor refuses or fails to prosecute the Work in accordance with
the Contract Documents in any material respect;

5.15.1.2 Contractor fails to make proper payment to Subcontractors for
materials or labor (provided Owner shall have paid to Contractor any payments
due from Owner in connection with such materials orlabor);

5.15.1.3 Contractor disregards laws, ordinances, rules, codes and
regulations or orders of any public authority having jurisdiction (the
“Regulations”); provided, however that Contractor shall not be deemed to
be in default if Contractor in good faith relies upon the interpretation of
the Regulations expressed or clearly implied in the Drawings, Plans or
Specifications; provided further, however, that Contractor remains solely
responsible for compliance with the Regulations as they may apply to any
design work provided by Contractor; and further provided that Contractor
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6.1

shall in all circumstances comply with the terms of Exhibit B hereto;

5.15.1.4 Contractor fails to coordinate its work with other contractors and
Subcontractors as required under Article 7 of these General Conditions;

5.15.1.5 Contractor fails to comply with the scheduling requirements of the
Contract;

5.15.1.6 Contractor fails to promptly replace material or workmanship
not in accordance with the Contract Documents; or

5.15.1.7 Contractor fails in any material respect to observe any other terms,
provisions, conditions, covenants and agreements in the Contract to be observed
and performed on the part of the Contractor.

Use of Owner’s Equipment.

5.16.1 If the Contractor uses Owner’s equipment in connection with the Work,
Contractor shall be responsible to use the equipment in a good and businesslike manner
and consistent with the Owner’s environmental, health and safety requirements and
applicable law. If the equipment is damaged or destroyed while being used by
Contractor or while in Contractor’s care, custody or control, Contractor shall repair or
replace the equipment at Contractor’s expense. Nothing in the foregoing shall require
the Contractor to be responsible for ordinary wear and tear.

5.16.2 Ifthe Contractor’s use or care, custody or control of Owner’s equipment results
in damage or injury to Owner’s property or employees, Contractor shall be liable for
any such damage or injury, and Contractor shall promptly repair or replace the
equipment so as not to interfere with Owner’s operations.

5.16.3 Prior to using or taking custody of any of Owner’s equipment, Contractor shall
provide proof reasonably acceptable to Owner that the Contractor’s liability insurance
will afford coverage for any claims arising out of Contractor’s use or care, custody or
control of Owner’s equipment, and that Contractor carries property insurance that will
cover Contractor’s obligation to repair or replace Owner’s equipment as provided
herein.

5.16.4 Nothing in this section 5.16 shall be construed to authorize Contractor to use
Owner’s equipment without Owner’s prior written consent and upon such terms and
conditions as Owner may require.

ARTICLE 6
SUBCONTRACTORS

Definitions

6.1.1 A Subcontractor is a person or entity who has a direct contract with the
Contractor to perform any of the Work at the site. The term Subcontractor is referred to
throughout the Contract Documents and means a Subcontractor or its authorized
representative. The term Subcontractor does not include any separate contractor or its
subcontractors.

6.1.2 A Sub-subcontractor is a person or entity who has a direct or indirect contract



with a Subcontractor to perform any of the Work at the site. The term Sub-
subcontractor is referred to throughout the Contract Documents and means a Sub-
subcontractor or an authorized representative thereof.

6.2 Award of Subcontracts and Other Contracts for Portions of the Work. The
Contractor shall conduct an investigation of each of its proposed Subcontractor’s capabilities to
assure each is responsible and has the requisite experience, skill, physical plant, and financial
strength necessary to perform each Subcontractor’s respective Work. The Contractor shall not
contract with any Subcontractor that is not responsible or does not have the requisite
experience, skill, physical plant, and financial strength necessary to perform its part of the
Work.

6.3 Subcontractual Relations

6.3.1 The Contractor shall not include any provisions in its contracts with its
Subcontractors which will in any way prejudice the rights of the Owner under the
Contract between the Owner and the Contractor.

6.3.2 The Subcontract agreement shall require the Subcontractor to consent to any
assignment of the Subcontract to the Owner in the event of a default by the Contractor
hereunder.

6.3.3 Nothing in Article 6 shall be construed to create a privity of contract between
the Owner and any Subcontractor.

6.4 Notification of Subcontractors to Owner. Contractor shall provide to Owner a
listing of every Subcontractor that Contractor intends to employ on the Project and
include: Company name, representative name, phone number, and email address.

ARTICLE 7
WORK BY OWNER OR BY SEPARATE CONTRACTORS

7.1 Owner's Right to Perform Work and to Award Separate Contracts

7.1.1 The Owner reserves the right to perform work related to the Project with its
own forces, and to award separate contracts in connection with such work. Such work
may include Work assigned to the Contractor under the Contract Documents, which
Work is not being performed properly or in accordance with the scheduling provisions
of the Contract Documents, whether or not the Contractor is in default under Article
5.15.1 and whether or not the Owner has terminated the Contract under Article 15.2. If
the Owner elects to exercise this right it will do so upon reasonable notice to the
Contractor. There shall be an appropriate adjustment in amounts payable to the
Contractor to reflect the Work undertaken by the Owner, which the parties shall
confirm by Change Order in accordance with Article 13. If the Contractor claims that
the delay involved is because of action or inaction by the Owner, Contractor shall make
such claim as provided elsewhere in the Contract Documents.

7.1.2 The Owner will provide for the coordination of the work of its own forces and
of each separate contractor with the Work of the Contractor, who shall cooperate

therewith as provided in Article 7.2.

7.2 Mutual Responsibility



7.2.1 The Contractor shall afford the Owner and separate contractors’ reasonable
opportunity and all required facilities for the introduction and storage of their materials
and equipment and the execution of their work and shall connect and coordinate its
Work with theirs as required by the Contact Documents.

7.2.2 If any part of the Contractor's Work depends for proper execution or results
upon the work of the Owner or any separate contractor, the Contractor shall, prior to
proceeding with the Work, promptly report to the Contractor any apparent
discrepancies or defects in such other work that render it unsuitable for such proper
execution and results. Failure of the Contractor to report shall constitute an acceptance
of the Owner's or separate contractor's work as fit and proper to receive the Work,
except as to defects which may subsequently become apparent in such work by others.

7.2.3 Any costs caused by defective or ill-timed work shall be borne by the party
responsible therefor.

7.2.4 Should the Contractor wrongfully cause damage to the work or property of the
Owner or of a separate contractor, or to other work on the site, the Contractor shall
promptly remedy such damage.

7.2.5 Should the Contractor wrongfully cause damage to the work or property of any
separate contractor, the Contractor shall upon due notice promptly attempt to settle with
such other contractor by agreement, or otherwise to resolve the dispute. If such
separate contractor sues or initiates an arbitration proceeding against the Owner on
account of any damage alleged to have been caused by the Contractor, the Owner shall
notify the Contractor who shall participate in the defense of such proceedings at the
Contractor's expense, and if any judgment or award against the Owner arises therefrom,
the Contractor shall pay or satisfy it and shall reimburse the Owner for all attorneys'
fees and court or arbitration costs which the Owner has incurred.

7.3 Owner's Right to Clean Up: If a dispute arises between the Contractor and
separate contractors as to their responsibility for cleaning up the Project Site and related
areas on a routine basis as required by Article 5.11, the Owner may, after first giving
Contractor written notice and one working day to comply, clean up and charge the cost
thereof to the contractor responsible therefor as the Owner shall determine to be just.

ARTICLE 8
MISCELLANEOUS PROVISIONS

8.1 Governing Law: The Contract shall be governed by South Dakota law, without
respect to the conflict of laws provisions thereof.

8.2 Successors and Assigns: The Owner and the Contractor each binds itself, its
successors, assigns and legal representatives to the other party hereto and to the successors,
assigns and legal representatives of such other party in respect to all covenants, agreements and
obligations contained in the Contract Documents. The Contractor shall not assign the Contract
or sublet it as a whole without the written consent of the Owner, nor shall the Contractor assign
any money due or to become due to it hereunder, without the previous written consent of the
Owner.

8.3 Written Notice: All notices, demands and other communications hereunder shall be in
writing and shall be deemed to have been given if sent pursuant to Article VII of the
Agreement for Construction.



84 Claims for Damages: Should either party to the Contract suffer injury or damage
because of any act or omission of the other party or of any of its employees, agents or others
for whose acts it is legally liable, notice of such injury or damage shall be made in writing to
such other party within 30 days after the first discovery of such injury or damage.

85 Payment and Performance Bond: Before commencing the Work, the Contractor
shall provide Payment and Performance Bond in the forms attached hereto as Exhibit J.

8.6 Rights and Remedies

8.6.1 The duties and obligations imposed by the Contract Documents and the rights
and remedies available thereunder shall be in addition to and not a limitation of any

duties, obligations, rights and remedies otherwise imposed or available by law. This
provision relates particularly to the Contractor's obligations under Article 14.2.2.

8.6.2 No action or failure to act by the Owner or Contractor shall constitute a waiver
of any right or duty afforded either of them under the Contract, nor shall any such
action or failure to act constitute an approval of or acquiescence in any breach
thereunder, except as may be specifically agreed inwriting.

8.7 Tests

8.7.1 Ifthe Contract Documents, laws, ordinances, rules, regulations or orders of any
public authority having jurisdiction require any portion of the Work to be inspected,
tested or approved, the Contractor shall give the Owner timely notice of its readiness so
the Owner may observe such inspection, testing or approval. The Contractor shall
perform and bear all costs of such inspections, tests and approvals, unless otherwise
provided.

8.7.1.1 Where certain testing and inspection requirements are set forth in the
various sections of the Contract Documents to be performed at the expense of
the Owner, the Owner will retain the services of testing laboratories, agencies,
or consultants, to perform such tests or inspections and render such services as
may be required to verify that the work fulfills the requirements and intent of
the Contract Documents. Such services will be performed in a manner
consistent with the requirements of the Owner and the various agencies having
jurisdiction over the Work and in accordance with reasonable standards of
architectural and engineering practice.

8.7.1.2 The Owner reserves the right to modify the scope of or to re-allocate
any of the testing and inspection services specified in the various sections of the
Contract Documents to be performed by a testing laboratory, agency or
consultant retained by the Owner in connection with the Work when it can be
satisfactorily established that such adjustment in scope is consistent with the
intent of the Contract Documents. In the event that the Contractor shall not
concur with such modification of scope or re-allocation of such services,
Contractor shall immediately notify the Owner in writing.

8.7.2 If the Owner determines that any Work requires special inspection, testing, or
approval which Article 8.7.1 does not include, Owner will, by written authorization,
order the performance of such services by qualified independent testing laboratories,



agencies or consultants as may reasonably be required or instruct the Contractor to
order such special inspection, testing or approval, and the Contractor shall give notice
as provided in Article 8.7.1. If such special inspection or testing reveals a failure of the
Work to comply with the requirements of the Contract Documents, the Contractor shall
bear all costs thereof, including the cost of the tests, correction of the Work, and the
cost of retesting; otherwise the Owner shall bear such costs, and an appropriate Change
Order shall be issued.

8.7.2.1 If Owner's observation or any inspection or testing undertaken pursuant
to Article 8.7 reveals a failure in any one of a number of identical or similar
items or elements incorporated in the Work to comply with (1) the requirements
of the Contract Documents or, (2) with respect to the performance of the Work,
with laws, ordinances, rules, regulations, building codes or orders of any public
authority having jurisdiction, the Owner will have the authority to order
inspection and/or testing of all such items or elements of the Work, or of a
representative number of such items or elements of the Work, as Owner may in
its reasonable opinion consider necessary or advisable, and the Contractor shall
bear all costs thereof, including the cost of the tests, correction of the Work, and
the cost of retesting made necessary thereby; provided, however that the
Contractor shall not bear the costs of tests, correction of the Work, the costs
of retesting, or other, similar costs if Contractor in good faith relies upon the
interpretation of the Regulations expressed or clearly implied in the Drawings,
Plans or Specifications; and provided further, however, that Contractor shall be
responsible for such costs if the failure is the result of Contractor’s failure to
comply with the Regulations as they may apply to any design work provided by
Contractor.

8.7.3 Required certificates of inspection, testing or approval shall be secured by the
Contractor and promptly delivered to the Owner.

8.7.3.1 The Contractor shall obtain and deliver promptly to the Owner any
certificates of final inspection of any part of the Work or operating permits
for any mechanical or electrical apparatus, such as elevators, escalators,
boilers, air compressors, fire alarms, etc., which may be required by law to
permit full use and occupancy of the premises by the Owner. Except as is
otherwise provided in Article 9.1.3, receipt of such permits or certificates by
the Owner shall be a condition precedent to Completion of the Work.

8.7.3.2 Copies of reports issued as a result of services performed at the expense
of the Owner pursuant to the provisions of this Article will be distributed to all
parties to the Contract.

8.7.4 If the Owner is to observe the inspections, tests or approvals required by the
Contract Documents, Owner will do so promptly and, where practicable, at the source
of supply.

8.7.5 Inconnection with testing and inspection services performed at the expense of
the Owner, the Contractor shall provide samples of materials and/or elements of the
Work required as test specimens and shall provide incidental labor and facilities at the
site reasonably required in support of such services.

8.7.6 The cost of testing services required solely for the convenience of the
Contractor in its scheduling and performance of the Work shall be borne by the
Contractor.
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8.7.7 The cost of testing services related to remedial operations performed to correct
deficiencies in the Work shall be borne by the Contractor.

8.7.8 If, during the course of the performance of any testing, inspection, control,
balancing, adjusting, or similar work by the Contractor or an agent of the Contractor, it
is the opinion of the Owner that the Contractor or said agent has failed to perform such
work in accordance with the Contract Documents, the Contractor shall, at its own
expense, retain the services of a service organization which is satisfactory to the
Owner for the performance of such work.

8.7.9 Contractor agrees to use the E-Verify System (www.uscis.gov) to verify the
employment eligibility of all employees assigned to this Contract and all new hires
working in the United States, and to provide E-Verify documentation to the SDSTA
within ten (10) days of execution of this Contract. If Contractor is a sole proprietorship
with no employees, E-Verify is not required. Contractor further agrees to maintain an
active registration, during the term of the Contract, with the System for Award

Management (Www.sam.gov).

8.7.10 SDSTA is required by a Cooperative Agreement (CA) with the U.S. Department
of Energy’s Office of Science to control access to the facility by foreign nationals andto
provide protection against any potential compromise of information, equipment or
technology. In order to comply with these requirements, SDSTA has adopted a Foreign
Access Policy and Foreign Access Procedure. The Contractor is responsible to ensure
compliance with the Foreign Access Policy and Foreign Access Procedure. Without
limiting the generality of the foregoing, before a SURF visit or assignment can occur,
proof of identity and citizenship are required for all foreign national visitors to verify the
foreign national’s identity and authority to work (when applicable for the activities
involved) in the United States. If foreign nationals will be visiting SURF in association
with this contract, the Contractor must notify the SDSTA Representative in advance to
ensure compliance with SDSTA’s Foreign Access Policy and Foreign Access procedure,
and to with any other applicable DOE and SDSTA requirements. Failure to provide
appropriate documentation when required, or providing fraudulent documentation, will
result in suspension of access approval, removal from SURF, possible cancellation of
future access, and possible termination of this Contract for cause. Any changes to the
Foreign Access Policy, Foreign Access Procedure, or other DOE or SDSTA requirements
implemented after the effective date of this Contract are hereby deemed incorporated into
this Contract by reference without the need for a further writing.

Litigation/Arbitration

8.8.1 Unless otherwise specifically provided in this Agreement, all claims, counter-
claims, disputes or other matters in question between the Owner and the Contractor
arising out of, or relating to this Agreement, or the breach thereof, will be decided by
arbitration if the parties mutually agree, or in a state court of competent jurisdiction
within the State of South Dakota. Notice of a request for arbitration shall be sent in
writing to the other party to this Agreement within a reasonable time after the claim,
dispute or other matter in question has arisen. In no event shall a request for arbitration
be made after the applicable statute of limitations for such claim under South Dakota
law has run. If the party receiving the notice of request does not agree to arbitration in
writing within 10 calendar days, it will be deemed that the parties do not mutually agree
to arbitrate the matter. A request to arbitrate shall not be deemed a condition precedent
to the institution of legal proceedings. If the parties agree to arbitrate, the provisions of
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SDCL Chapter 21-25A shall apply.

8.8.2 Claims, disputes, or other matters in controversy arising out of or related to
the Contract shall be subject to mediation as a condition precedent to binding dispute
resolution. . A request for mediation shall be made in writing, and delivered to the
other party to the Contract, after which the parties shall reasonably cooperate with
respect to the selection of a mediator. and filed with the person or entity
administering the mediation. The request may be made concurrently with the filing of
binding dispute resolution proceedings but, in such event, mediation shall proceed in
advance of binding dispute resolution proceedings, which shall be stayed pending
mediation for a period of 60 days from the date of filing, unless stayed for a longer
period by agreement of the parties or court order. If an arbitration is stayed pursuant
to this Section, the parties may nonetheless proceed to the selection of the
arbitrator(s) and agree upon a schedule for later proceedings. The parties shall share
the mediator’s fee and any filing fees equally. The mediation shall be held in the
place where the Project is located, unless another location is mutually agreed upon.
Agreements reached in mediation shall be enforceable as settlement agreements in
any court having jurisdiction thereof.

8.8.3 The Contractor shall carry on the Work and maintain its progress during any
dispute or arbitration or litigation proceedings, and the Owner shall continue to make
payments to the Contractor to the extent required by the Contract Documents and South
Dakota Law.

8.8.4 To the fullest extent permitted by law, the Contractor shall indemnify and
hold harmless the Owner and its employees from and against claims, damages, losses,
and expenses, including but not limited to attorneys’ fees, arising out of or resulting
from performance of the Work, provided that such claim, damage, loss, or expense is
attributable to bodily injury, sickness, disease or death, or to injury to or destruction
of tangible property (other than the Work itself), but only to the extent caused by the
negligent acts or omissions of the Contractor, a Subcontractor, anyone directly or
indirectly employed by them, or anyone for whose acts they may be liable, regardless
of whether or not such claim, damage, loss, or expense is caused in part by a party
indemnified hereunder. Such obligation shall not be construed to negate, abridge, or
reduce other rights or obligations of indemnity that would otherwise exist as to a
party or person described in this Section.

ARTICLE 9
TIME

Definitions

9.1.1 The Contract Time is the period of time allotted in the Contract Documents for
Substantial Completion of the Work as defined in Article 9.1.3, including authorized
adjustments thereto.

9.1.2 The date of commencement of the Work is the date established in the Notice to
Proceed.

9.1.3 The date of Substantial Completion of the Work is the date certified by the
Owner when construction is sufficiently completed in accordance with the Contract
Documents so that the Owner can occupy and utilize the Project for the use for which it
is intended, and such Work is fully completed in accordance with the Contract
Documents except for minor items, adjustments or corrections which have no material
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9.3

effect upon the utilization, function or intrinsic values of the entire Project, including all
of its mechanical, electrical and other systems and facilities.

9.1.4 The term “day” as used in the Contract Documents shall mean calendar day
unless otherwise specifically designated.

Progress and Completion

9.2.1 Alltime limits stated in the Contract Documents, including the Construction
Completion Schedule, if applicable, are of the essence of the Contract.

9.2.2 The Contractor shall begin the Work on the date of commencement as defined
in Article 9.1.2. Contractor shall carry the Work forward expeditiously with adequate
forces and shall achieve Substantial Completion within the Contract Time.

Delays and Extensions of Time

9.3.1 Ifthe Contractor is delayed at any time in the progress of the Work by any act or
neglect of the Owner, or by any employee of the Owner, or by changes in the
Construction Completion Schedule required by the Owner, or by any separate
contractor employed by the Owner, or by changes ordered in the Work, or by labor
disputes not caused by the labor practices of the Contractor or any Subcontractor in
contravention of applicable labor practices, fire, unusual delay in transportation, severe
and unusual weather conditions not reasonably anticipatable, unavoidable casualties, or
any other causes beyond the Contractor's control and not occurring due to the fault or
neglect of the Contractor, any Subcontractor or any other person for whose acts the
Contractor is responsible, then the Contract Time shall be extended by Change Order
for such reasonable time as the Owner shall determine and the Contract Sum shall be
increased in an amount as determined by under the Contract Documents. The Owner
may elect to require the Contractor to accelerate the Work, in which case the Contract
Sum shall be increased by a Change Order in the amount of the direct cost to the
Contractor (exclusive of overhead and profit of necessary overtimelabor).

9.3.2 Any claim for extension of time shall be made in writing to the Owner not more
than 10 days after the commencement of the delay; or within 10 days after the
claimant first recognizes the condition giving rise to the Claim, whichever is later,
otherwise it shall be waived. In the case of continuing delay only one claim is
necessary. The Contractor shall provide an estimate of the probable effect on such
delay on the progress of the Work.

9.3.2.1 Such claims shall set forth in detail the nature of the circumstances
which form the basis for each such claim, the date upon which each such
alleged cause of delay began, or began to affect the timely prosecution of the
Work, and ended, or ceased to have an adverse effect upon the timely
prosecution of the Work, and the number of days extension of time requested as
a consequence of each such alleged cause of delay. The Contractor shall
provide such supporting documentation as the Owner may require, including,
where appropriate, a revised Construction Completion Schedule indicating all
of the activities affected by the circumstances which form the basis for the
claim.

9.3.2.2 The Contractor shall not be entitled to a separate extension of time as a
consequence of each one of a number of causes of delay which may have a
concurrent or interrelated effect on the progress of the Work.



9.3.2.3 The Owner shall have the right to defer its decision or decisions with
reference to any claim or claims for an extension of time made pursuant to the
provisions of this Article until the facts or circumstances which form the basis
for such claim or claims may be fully assessed to the Owner's reasonable
satisfaction.

9.3.2.4 Notwithstanding the provisions of Article 9.3.2, claims for an extension
of time arising out of authorized changes in the Work shall be made in writing
prior to or concurrent with the submission of the Contractor's proposal pursuant
to such change. No extension of time arising out of changes in the Work will
be granted subsequent to the date upon which the Contractor is authorized to
proceed with such change or changes in the Work unless specific provisions
governing a subsequent determination of an extension of time have been
incorporated in such authorization to proceed with such change or changes in
the Work. No claim for damages or separate compensation for delay arising
from such change in the Work shall be recognized or be deemed valid, it being
understood that any additional cost to the Contractor arising from such change
shall be included in the amended Contract Sum set forth in such Change Order.

9.3.2.5 Time extensions will not be granted for rain, wind, snow, or other
natural phenomena of normal intensity for the locality where work is
performed. Determinations of the extent of delay attributable to unusual
weather phenomena shall be made by comparing the weather for the contract
period involved with the average of the preceding 5 year climactic range during
the same period on the calendar. National Oceanic and Atmospheric
Administration National Weather Service statistics for the locality or area where
the work is performed shall be used to determine the 5 year average weather
conditions. Time extensions for weather delays do not entitle the Contractor to
“extended overhead” recovery.

9.3.3 Should the Contractor fail to substantially complete the Work within the time
agreed upon in the Contract Documents, or within such extra time as may have been
allowed by increases in the Contract or by formally approved extensions granted by
the Owner, the Contractor and the Contractor’s surety shall be liable for and shall pay
the Owner the sums stipulated in the Agreement for Construction as liquidated
damages for each calendar day of delay until the Work is substantially complete. The
parties recognize it would be impracticable or extremely difficult to fix the actual
damages resulting from a delay in substantial completion of the Work, and that the
amount set out in the Agreement for Construction is fair and reasonable. This sumis
not a penalty but is liquidated damages due the Owner from the Contractor by reason
of inconvenience to the Owner, added cost of engineering and supervision, and other
items which have caused an expenditure of funds resulting from the Contractor's

failure to complete the Work within the time specified in the Contract. In addition to
liquidated damages, if any delay on the part of the Contractor, any Subcontractor or
Sub-subcontractor, anyone directly or indirectly employed by any of them, or anyone
for whose acts any of them may be liable results in any claim by third parties against
the Owner arising out of such delay, the Contractor shall pay, satisfy, and discharge
all losses, damages and expenses arising out of such claims, including attorneys' fees,
and shall indemnify and hold harmless the Owner and its agents and employees from
and against all costs, fees, losses, damages, and expenses arising out of such claims
enforced against the Owner.
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9.3.4 No extension of time will be granted to the Contractor for any delay other than
those described in Article 9.3.1.

9.3.4.1 Should the Contractor fail, refuse or neglect to supply a sufficiency of
workers or to deliver the materials with such promptness as to prevent delay in
the progress of the Work, or fail in any material respect diligently to commence
and prosecute the Work and to proceed in accordance with the approved
construction schedule, or if the different parts thereof are not commenced,
prosecuted, finished, delivered or installed in such manner as will insure
substantial completion in accordance with the approved Construction
Completion Schedule, or if the Contractor shall fail in the performance of any
of its obligations under this Contract in any material respect, the Owner shall
have the right to direct the Contractor, upon 3 business days-notice at the
Contractor's cost and expense, to furnish such additional labor and to expedite
deliveries of materials (or the Owner may furnish such labor and expedite
such deliveries at the cost of the Contractor), which labor or expediting shall,
in the Owner's opinion, be sufficient to speed up and complete the Work in
accordance with the Construction Completion Schedule.

9.3.4.2 If such additional labor shall not be available, the Owner shall have the
right to direct the Contractor at the latter's own cost and expense, to work
overtime to such an extent as will be sufficient, in the Owner's opinion, to speed
up and complete the Work as herein provided.

9.3.5 The Contractor's right to make a claim or claims for an extension of time, as
provided in Article 9.3.1, shall not preclude the Contractor's right to make a
claim for delay damages arising out of the Owner's significant interference, by
action or inaction, with the Contractor's Work.

9.3.6 Should the contractor fail to substantially complete the construction project with-in
the scheduled time frame, Contractor shall be liable for liquidated damages in the
amount of $200.00 per day. This sum is not a penalty but is liquidated damages
due the Owner from the Contractor by reason of inconvenience to the Owner,
added cost of engineering and supervision, and other items which have caused an
expenditure of funds resulting from the Contractor’s failure to complete Work
within the time specified in the Contract.

Beneficial Occupancy

9.4.1 The Owner shall have the privilege of Beneficial Occupancy and the use and
benefit of designated areas, subdivisions or portions of the Project prior to completion

and acceptance of the entire Project, provided that such Beneficial Occupancy shall not
unduly interfere with the Contractor's operations nor unduly delay Contractor in
completing the entire Work. Such occupancy and use shall be further subject to the
provisions set forth herein.

9.4.2 In the event that the Owner desires to exercise the privilege of Beneficial
Occupancy, Owner shall give reasonable notice to the Contractor. The Contractor shall
then cooperate with the Owner in providing services and facilities reasonably required
for the health, safety and comfort of the occupants and other parties lawfully present
and/or entering or leaving the premises. Mutually acceptable arrangements shall be
made between the Owner and the Contractor with regard to procedures, terms and
conditions governing the operation and maintenance of such services and facilities as
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may be utilized for the benefit of the Owner. The Owner will assume proportionate and
reasonable responsibility for protection of the Work, operation of systems, equipment
and/or utilities required to provide such services, in part or in total, including
proportionate and reasonable expenses of operation incidental thereto. No such
Beneficial Occupancy shall accelerate the commencement of any warranty period on
any system but only on the particular components being utilized.

9.4.3 The Owner's Beneficial Occupancy or use of such designated areas,
subdivisions, or portions of the Work shall not constitute acceptance of systems,
materials, or elements of the Work which are not in accordance with the requirements
of the Contract Documents; nor relieve the Contractor from its obligations to complete
the Work; nor for responsibility for loss or damage due to or arising out of defects in, or
malfunctioning of, systems, materials, equipment, or elements of the Work; nor from
other unfulfilled obligations or responsibilities of the Contractor under the Contract. If,
however, damage results from any act of the Owner or those for whom Owner is
responsible, the Owner will assume its proportionate responsibility for such damage.

ARTICLE 10
PAYMENTS AND COMPLETION

Contract Sum: The Contract Sum is stated in the Agreement for Construction.

Schedule of Values: Before the first Application for Payment, the Contractor shall

submit to the Owner a schedule of values allocated to the various portions of the Work,
prepared in such form and supported by such data to substantiate its accuracy as the Owner
may require. The format and number of copies of such Applications for Payment shall be as
directed by the Owner. This schedule, unless objected to by the Owner, shall be used as a basis
for the Contractor's Applications for Payment.

10.3

Monthly Application for Payment

10.3.1 No later than the 3" day of each month, or the first business day following
the 3™ if the third falls on a weekend or is a holiday, the Contractor shall submit to
the Owner its monthly itemized Application for Payment. The Contractor shall not
submit more than one pay application per month. The monthly Application for
Payment shall be on AIA Document G702, or on a form approved by Owner, and
supported by such data substantiating the Contractor’s right to partial payment as the
Owner may require; including but not limited to releases, and waivers of liens in forms
acceptable to Owner.

10.3.1.1 In applying for payment, the Contractor shall submit its monthly
payment estimate based upon the approved schedule of work for the project,
itemized in such form and supported by such evidence as will show
Contractor’s right to the payment claimed. Claims made on account of
materials delivered and suitably stored at the site, but not incorporated in the
Work, shall be conditioned upon submission by the Contractor of bills of sale or
such other procedure as will establish the Owner's title to such material or
otherwise adequately protect the Owner's interest.

10.3.1.2 If the Contractor chooses to apply for payment for materials which
cannot be incorporated into the Work, and cannot be stored on the site,
Contractor may do so provided the following conditions are met: Unless
otherwise agreed to by the Owner, the material shall be stored in a bonded or
insured commercial warehouse within a geographic radius of 15 miles of the
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construction site, with the Owner being listed on the bond or insurance
certificate as the sole beneficiary in the case of loss or damage to the stored
materials. The Contractor shall be responsible for all storage, insurance or
transportation costs associated with the materials. Conditions of insurance will
apply to applicable portions of this Article 10.3.1.2. Contractor shall provide
the Owner with bills of sale or such other documents as will establish the
ownership of the materials.

10.3.1.3 Reimbursement for pre-approved travel expenses, if any, will not
exceed Federal Travel Regulations (FTR) standard rates for the applicable
travel location. Lodging expenses will be reimbursed at FTR rates or the actual
lodging cost, whichever is less; airfare shall be reimbursed at the actual cost of a
coach class ticket. No additional burdens or overheads will be applied to travel
expense reimbursements.

10.3.1.4 Applications for payment should be addressed to:

South Dakota Science and Technology Authority
630 East Summit Street
Lead, SD 57754

and submitted to the Owner’s Representative. A scanned/emailed Application
for Payment is preferred, submitted to AP@Sanfordlab.org. Paper copies of
Applications for Payment are not necessary.

10.3.2 The Contractor warrants that title to all Work, materials and equipment covered
by an Application for Payment will pass to the Owner either by incorporation in the
construction or upon the receipt of payment by the Contractor, whichever occurs first,
free and clear of all liens, claims, security interests or encumbrances, hereinafter
referred to in this Article as "liens;" and that no Work, materials or equipment covered
by an Application for Payment will have been acquired by the Contractor, or by any
other person performing Work at the site or furnishing materials and equipment for the
Project, subject to an agreement under which an interest therein or an encumbrance
thereon is retained by the seller or otherwise imposed by the Contractor or such other
person.

10.3.3 Monthly applications received not in accordance with 10.3.1 will be treated as
if submitted on the 3™ day of the following month.

Progress Payments

10.4.1 Based upon the review of the Monthly Application for Payment, the Owner
shall make progress payments to the Contractor in such amounts as the Owner
reasonably determines are properly due less the aggregate of previous payments in each
case. Payment of amounts determined to be due by the Owner under each Monthly
Application for Payment shall be due to the Contractor 20 days after the 15" of each
month. The Owner shall at all times retain an amount sufficient to complete the Work.
Contractor shall submit a lien waiver, in a form prescribed by and in accordance with
applicable law, to the Owner following each Progress Payment.

10.4.2 The Contractor shall promptly pay each Subcontractor, upon receipt of payment
from the Owner, out of the amount paid to the Contractor on account of such
Subcontractor's Work, the amount to which said Subcontractor is entitled reflecting any
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amounts actually withheld, if any, from payments to the Contractor on account of such
Subcontractor's Work. The Contractor shall not withhold retainage from its
Subcontractors unless retainage is withheld from the Contractor by the Owner. The
Contractor shall, by an appropriate agreement with each Subcontractor, require each
Subcontractor to make payments to his Sub-subcontractors in similar manner.
Contractor shall require Subcontractors to submit lien waivers, in a form prescribed by
and in accordance with applicable law, to Contractor following each Progress Payment
to Contractor, and subsequent payments made to Subcontractors. Subcontractors’ lien
waivers to Contractor will be submitted to Owner.

10.4.3 The Owner shall, on request, furnish to any Subcontractor, if practicable,
information regarding the percentages of completion or the amounts applied for by the
Contractor and the action taken thereon by the Owner on account of Work done by
such Subcontractor.

10.4.4 The Owner shall have no obligation to pay or to see to the payment of any
moneys to any Subcontractor except as may otherwise be required by law.

10.4.5 No Certification for Payment, nor any progress payment, nor any partial or
entire use or occupancy of the Project by the Owner, shall constitute acceptance or
approval of any Work not in accordance with the Contract Documents.

Payments Withheld

10.5.1 The Owner may decline to certify the full payment of the amount requested
by the Contractor in the monthly application to the extent necessary to reasonably
protect the Owner. Ifthe Owner is unable to certify payment in the amount of the
Application, Owner will, within 10 days after receipt of the monthly application,
notify the Contractor in writing the reasons a certification cannot be made. If the
Contractor and the Owner cannot agree on a revised amount within 5 days of Owner
sending written notice, the Owner will promptly issue a Certification for Payment for
the amount for which certification may be made. The Owner may also decline to
certify payment because of subsequently discovered evidence or subsequent
observations. Owner may nullify the whole or any part of any Certification for
Payment previously issued, and may withhold payment of all or any part of an
Application for Payment, to such extent as may be necessary to protect the Owner
from loss because of:

10.5.1.1 Defective work not remedied;

10.5.1.2 Third party claims filed or reasonable evidence indicating probable
filing of such claims;

10.5.1.3 Failure of the Contractor to make payments properly to Subcontractors
or for labor, materials or equipment;

10.5.1.4 Reasonable evidence that the Work cannot be completed for the unpaid
balance of the Contract Sum;

10.5.1.5 Damage to the Owner or another contractor;

10.5.1.6 Reasonable evidence that the Work will not be completed within the
Contract Time;
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10.5.1.7 Failure to carry out the Work in accordance with the Contract
Documents;

10.5.1.8 A lien or attachment on the Work the subject of this Agreement is
filed and such lien is not discharged within 5 days of demand from the
Owner;

10.5.1.9 Failure of the Contractor and/or of the mechanical or electrical
Subcontractors to comply with the mandatory requirements for maintaining
"up-to-date" Record Drawings;

10.5.1.10 Incomplete or otherwise inadequate Application for Payment; or

10.5.1.11 Reasonable evidence that the Contractor is in material breach of its
obligations under the Contract.

10.5.2 When the above grounds in Article 10.5.1 are removed, payment shall be made
for amounts withheld because of them.

Substantial Completion

10.6.1 When the Contractor considers that the Work, or a designated portion thereof
which is acceptable to the Owner, is Substantially Complete as defined in Article 9.1.3
the Contractor shall prepare for submission to the Owner a list of items to be completed
or corrected. The failure to include any item on such list does not alter the
responsibility of the Contractor to complete all Work in accordance with the Contract
Documents. When the Owner on the basis of an inspection determines that the Work
or designated portion thereof is Substantially Complete, the Owner will then prepare a
Certificate of Substantial Completion which shall establish the Date of Substantial
Completion, shall state the responsibilities of the Owner and the Contractor for
security, maintenance, heat, utilities and damage to the Work, and shall fix the time
within which the Contractor shall complete the items listed therein. Warranties and
Guarantees required by the Contract Documents shall commence on the Date of

Substantial Completion of the Work or designated portion thereof unless otherwise
provided in the Certificate of Substantial Completion. The Certificate of Substantial
Completion shall be submitted to the Owner and the Contractor for their written
acceptance of the responsibilities assigned to them in such Certificate.

10.6.2 Upon Substantial Completion of the Work or designated portion thereof and
upon application and certification by the Contractor, the Owner shall make payment,
reflecting adjustment for defective or incomplete work, if any, for such Work or portion
thereof, as provided in the Contract Documents. Double the amount necessary to
complete the Work may be retained by the Owner.

Final Completion and Final Payment

10.7.1 Upon receipt of written notice that the Work is ready for final inspection and
acceptance and upon receipt of a final Application for Payment, the Owner will
promptly make such inspection and, if Owner determines that the Work has been
completed in accordance with the terms and conditions of the Contract Documents, the
entire unpaid balance will be determined to be due and payable to the Contractor.



10.7.2 The final payment shall not become due until the Contractor submits to the
Owner (1) An affidavit that payrolls, bills for materials and equipment, and other
indebtedness connected with the Work for which the Owner or the Owner's property
might be responsible or encumbered have been paid or will be paid with Owner’s
final payment to Contractor and that there are no claims, obligations or liens
outstanding or unsatisfied for labor, services, material, equipment, taxes or other
items performed, furnished or incurred for or in connection with the Work which will
in any way affect Owner’s interests; (2) A general release executed by Contractor
waiving, upon receipt of final payment by Contractor, all claims, except those claims
previously made in writing to Owner and remaining unsettled at the time of final
payment, and an agreement to indemnify, defend and hold Owner harmless from and
against any claims made by suppliers, Subcontractors, Sub-Subcontractors or others
for work or material provided in connection with the Project or the Work; (3) All as-
built documents, operating manuals, warranties and other deliverables required by
the Contract Documents. All guarantees and warranties required by the Contract
Documents shall include an assignment from the Contractor, Subcontractors,
vendors, suppliers and manufacturers to the Owner, as well as a list of the names,
addresses and telephone numbers of all subcontractors and any other entities
providing these guarantees or warranties.

10.7.3 Owner shall make final payment of all sums due to the Contractor 30 days after
the completion and acceptance of the project by the Owner and Contractor's
compliance with Article 10.7.2 above.

10.7.4 The acceptance of final payment by the Contractor shall constitute a complete
and unconditional waiver and release of any and all claims by the Contractor of
whatever nature, and regardless whether they are then known or unknown, and a
complete and unconditional release of the Owner and every person for whom the
Owner is responsible for any and all matters related to the Contract or otherwise, except
those claims which have been made in writing and identified by the Contractor as not
having been settled at that time. After final payment, Contractor shall submit to Owner
a final lien waiver in a form prescribed by and in accordance with applicable law.

ARTICLE 11
CONTRACTOR’S RESPONSIBILITY FOR PROJECT SAFETY

11.1  Contractor’s Responsibility for Project Safety: Contractor’s responsibility for
project safety is attached hereto as Exhibit B and incorporated herein by reference.

ARTICLE 12
INSURANCE

12.1 During the term of this Contract, Contractor shall maintain in effect at all times, and
provide proof of such coverage to the Authority, insurance as described on the attached
Exhibit A, which is incorporated herein by this reference.

12.2  Prior to the commencement of work, Contractor shall submit certificates of insurance
policies to the Authority for review and approval.

12.3 By executing this Contract, Contractor authorizes the Authority to make direct
inquiry of Contractor’s insurer or insurance agent concerning the status of the insurance
required by this Agreement.



ARTICLE 13
CHANGES IN THE WORK

13.1 Change Orders: This Contract may be modified or amended only in writing in the
form of a Change Order signed by both parties, except in the case of Contractor receiving a
written order signed by the Owner as per 13.3.12. A Change Order is a written order to the
Contractor signed by the Owner, issued after execution of the Contract, authorizing a change in
the Work or an adjustment in the Contract Sum or the Contract Time. The Contract Sum and
the Contract Time may be changed only by Change Order. A Change Order signed by the
Contractor indicates its agreement therewith.

13.2  The Owner, without invalidating the Contract, may order changes in the Work within
the general scope of the Contract consisting of additions, deletions, or other revisions, the
Contract Sum and the Contract Time being adjusted accordingly. All such changes in the
Work shall be authorized by Change Order, and shall be performed under the applicable
conditions of the Contract Documents.

13.3  The cost or credit to the Owner resulting from a change in the Work shall be
determined in one or more of the followingways:

13.3.1 By mutual acceptance of a lump sum properly itemized and supported by
sufficient substantiating data to permit evaluation. Such lump sum proposals shall be
supported by a completely detailed analysis of the proposed change subdivided into the
Work of the Contractor and/or the Work of each Subcontractor and/or Sub-
subcontractors involved in the proposed change, as applicable, with each such
subdivision further broken down into the following elements:

13.3.1.1 Number of man-hours of labor to be performed by each trade, craft or
classification of employee involved in the proposed change.

13.3.1.2 The hourly rate for each such trade, craft or classification of employee,
including the appropriate wage supplement for social security, old age and
unemployment contributions, applicable payroll taxes, health insurance, fringe
benefits required by agreement or custom, workers’ compensation insurance, other
employee benefits and such other employee benefits as may be established by
statute or by written agreement negotiated by and between organizations
representing such crafts or trades and representatives of their employers.

13.3.1.3 The estimated quantity of each item or element of material and/or
equipment entering into the proposed change.

13.3.1.4 The unit cost of each such item or element of material and/or
equipment.

13.3.1.5 Rental of items or units of construction plant and equipment with a
schedule of the period or periods of use of such item or unit in connection with
the proposed change.

13.3.1.6 Rental terms and rates for each such item or unit of construction plant
and equipment. Rental for equipment shall be based on the invoiced cost for
rentals from third party vendors. For Contractor owned equipment, rental
rates shall be based on the following:

13.3.1.6.1 Hourly rental rates shall be based on 80% of the applicable



rates for equipment listed in the 'Green Book', latest edition, (published
by the Associated Equipment Distributors, 615 West 22nd Street,
Oakbrook, Illinois, 60523).

13.3.1.6.2 Hourly rental rates for equipment not listed in the 'Green

Book' shall be based on 100% of the applicable rates for equipment
listed in the 'Blue Book', latest edition (published by Dataquest, 1290
Ridder Park Drive, San Jose, California, 95131).

13.3.1.6.3 Hourly rental rates determined from the 'Green Book' or 'Blue
Book' includes all items of cost and expense to the Contractor,
including, but not limited to, gas, oil, maintenance, repairs, insurance,
and transportation to and from construction site.

13.3.1.7 Power and/or other utilities entering into the proposed change.
13.3.1.8 Rates and terms applicable to such power and/or other utilities.

13.3.1.9 Additional premiums, if applicable, for the extension of insurance and
bond coverages as required herein to the proposed change.

13.3.1.10 Applicable federal, state and local taxes.

13.3.1.11 Indirect Cost and Fee computed as a percentage override applied to
net cost in accordance with the provisions of this Article.

13.3.1.12 Costs for any subcontractors anticipated to be utilized in the
proposed change.

13.3.2 By unit prices stated in the Contract Documents or subsequently agreed upon;

13.3.3 By cost to be determined in a manner agreed upon by the parties and a mutually
acceptable fixed or percentage fee;

13.3.4 By the method provided in Article 13.3.1.1 through 13.3.1.12.

13.3.5 The Contractor shall require that the itemized analysis of each portion of the
proposed change to be performed by a Subcontractor and/or Sub-subcontractor be
prepared by each such Subcontractor and/or Sub-subcontractor in accordance with the
format established herein. Copies of all such itemized analyses shall be appended to
the Contractor's itemized analysis of the proposed change in the Work.

13.3.6 For purposes of calculating Indirect Cost and Fee in relation to Change Orders,
the net cost of a proposed change in the Work shall include, and unless otherwise
agreed in writing prior to the performance of the proposed change, shall be limited to
the fair and reasonable estimated cost of the total of all of the individual items,
elements, or components involved in proposed change in the Work (including adds and
deducts) as set forth in Articles 13.3.1.1 through13.3.1.11.

13.3.7 For each portion of a proposed net additive change in the Work to be performed
directly by the Contractor, the cost to Owner shall include an increment for the Indirect
Cost and Fee of the Contractor associated with such portion of proposed change of
18% of the net cost of the Work.



13.3.8 For each portion of a proposed net additive change in the Work to be performed
directly by a Subcontractor, in addition to an increment or increments for
Subcontractor's Indirect Cost and profit associated therewith of 12%, the cost to the
Owner shall include a supplementary increment or increments for Contractor's Indirect
Cost and Fee associated therewith of % of the net cost of the Work.

13.3.9 In computing Indirect Cost and Fee, the percentage for Indirect Costand Fee
shall be taken on basic wage only. No percentage override shall be taken on social
security, old age and unemployment contributions, contributions to Industry funds,
education, and Training Funds and/or similar wage supplements, contributions or
benefits.

13.3.10 Items, elements or components of changes in the Work or proposed changes
which shall be classified as Indirect Cost and excluded from net cost shall include, but
shall not necessarily be limited to:

13.3.10.1 All classifications of administrative, and clerical personnel not
engaged manually in the performance of the Work, including timekeepers,
clerks, watchmen, and security personnel.

13.3.10.2 Miscellaneous expense, job burden, and/or other generalized
categories of cost or expense.

13.3.10.3 Insurance other than insurance coverage required herein.

13.3.11 In changes in the Work involving both additions to and deductions in the
Work, or any portion or element thereof, or the relocation or rearrangement of items,
portions or elements thereof, or the substitution of any items, portions or elements

thereof, such additions and deductions shall be balanced and the Contractor's Fee
computed on the same basis for deductions as well as additions. If at the request of the
Owner a number of unrelated changes in the Work are set forth individually,
summarized and totaled in a single Change Order for reasons of administrative
convenience, the amount or amounts of individual deductive changes in the Work set
forth therein shall, in any event, be balanced against the amount or amounts of
individual additive changes in computing the Contractor's Fee for the purpose of adding
and deducting.

13.3.12 If none of the methods set forth in Articles 13.3.1, .3.2 or .3.3 is agreed upon,
the Contractor, provided it receives a written order signed by the Owner, shall promptly
proceed with the Work involved. The cost of such Work shall then be determined by
the Owner on the basis of the reasonable expenditures and savings of those performing
the Work attributable to the change, including, in the case of an increase in the Contract
Sum, a reasonable allowance for the Contractor's Fee. In such case, and also under
Articles 13.3.3 and .3.4 above, the Contractor shall keep and present, in such form as
the Owner may prescribe, an itemized accounting together with appropriate supporting
data for inclusion in a Change Order, at the end of each day, and will submit to the
Owner: (a) daily time slips, submitted to Owner on a daily basis, showing the name of
each worker employed on such work, the number of hours which the worker is
employed thereon, the character of the worker’s duties, and the wages and benefits to
be paid to the worker and on his behalf, and (b) a memorandum of the equipment used
in the performance of such Work, together with the rental claimed therefor. Unless
otherwise provided in the Contract Documents, cost shall be limited to the following:
cost of materials, including sales tax and cost of delivery; cost of labor, including social
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security, old age and unemployment insurance, and fringe benefits required by
agreement or custom; worker’s compensation insurance; bond premiums; rental value
of equipment and machinery; and the additional costs of supervision and field office
personnel directly attributable to the change. Pending final determination of cost to the
Owner, payments on account shall be made on the basis of amounts reasonably
estimated by the Owner. The amount of credit to be allowed by the Contractor to the
Owner for any deletion or change which results in a net decrease in the Contract Sum
will be the amount of the actual net cost as confirmed by the Owner and agreed to by
the Owner. When both additions and credits covering related Work or substitutions are
involved in any one change, the allowance or credit for the Contractor's Fee shall be
figured on the basis of the net increase, or decrease, if any, with respect to that change.

Differing Site Conditions

13.4.1 The Contractor shall promptly, upon discovery, give a written notice to the
Owner of (1) subsurface or physical conditions at the site which differ materially
from those indicated in this Contract, or (2) unknown physical conditions at the site,
of an unusual nature, which differ materially from those ordinarily encountered and
generally recognized as inhering in work of the character provided for in the contract.

The Owner shall investigate the site conditions promptly after receiving the notice. If
the conditions do materially so differ and cause an increase or decrease in the
Contractor’s cost of, or the time required for, performing any part of the Work under
this Contract, whether or not changed as a result of the conditions, the Contract Sum
and Contract Time shall be adjusted as provided in this Article, provided that the Work
has been ordered in writing by Owner as provided in Article 13.1 above. There shall be
included in the adjustment to the Contract Sum under the preceding sentence a
reasonable allowance for any extraordinary increase in Indirect Cost borne by the
Contractor because of such additional work.

Claims for Additional Cost or Time

13.5.1 If the Contractor wishes to make a claim for an increase in the Contract Sum
or Contract Time, Contractor shall give the Owner a written notice thereof within 10
days after the occurrence of the event giving rise to such claim or within 10 calendar
days after the Contractor first recognizes the condition giving rise to the Claim,
whichever is later, except where claim is made in connection with deviations in Shop
Drawing or Sample submittals, in which case claim shall be made in writing to the
Owner concurrently with such submittals. This notice shall be given by the Contractor
before proceeding to execute the Work. No such claim shall be valid unless so made.
Any change in the Contract Sum or Contract Time resulting from such claim shall be
authorized by Change Order.

13.5.2 If the Contractor claims that additional cost or time is involved because of, but
not limited to, (1) any order by the Owner to stop the Work pursuant to Article 4.2
where the Contractor was not at fault, or (2) any deviation in Shop Drawing or Sample
submittals from the requirements of the Contract Documents, the Contractor shall make
such claim as provided in Article 13.5.1.

ARTICLE 14
UNCOVERING AND CORRECTION OF WORK

Uncovering of Work
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14.1.1 If any portion of the Work should be covered contrary to the written and
timely request of the Owner, or the requirements specifically expressed in the
Contract Documents, it must, if required in writing by the Owner, be uncovered for
Owner’s observation and shall be replaced at the Contractor's expense.

14.1.2 If any other portion of the Work has been covered which the Owner has not
specifically required to observe prior to being covered, the Owner may request to see
such Work and it shall be uncovered by the Contractor. If such Work is found to be in
accordance with the Contract Documents, the cost of uncovering and replacement shall,
by appropriate Change Order, be charged to the Owner. If such Work is found not to
be in accordance with the Contract Documents, the Contractor shall pay such costs
unless it is found that this condition was caused by the Owner or a separate contractor
as provided in Article 7.1, in which event the Owner shall be responsible for the
payment of such costs.

Correction of Work

14.2.1 The Contractor shall promptly correct all Work failing to conform to the
Contract Documents whether observed before or after Substantial Completion and
whether or not fabricated, installed or completed. The Contractor shall bear all costs of
correcting such non-conforming Work, including compensation for the Owner’s
additional services made necessary thereby.

14.2.2 If, at any time after the Owner's acceptance of the fully completed Project, any
of the Work is found not to have been provided in conformance with the Contract
Documents, or, if within one year after such acceptance any of the Work, is otherwise
found to be faulty or defective, the Contractor shall correct it promptly after receipt of a
written notice from the Owner to do so. The Contractor shall also repair or replace any
part of the Work which is damaged by the defective condition or the remedial Work.
This obligation shall survive termination of the Contract, subject to the terms of any
applicable statute of limitations. The Owner shall give such notice promptly after
discovery of the condition.

14.2.3 The Contractor shall remove from the Site all portions of the Work which are
non-conforming and which have not been corrected under Articles 5.4.1, 14.2.1 and
14.2.2, unless removal is waived by the Owner.

14.2.4 If the Contractor fails to correct non-conforming Work as provided in Articles
5.4.1,14.2.1 and 14.2.2, the Owner may correct it in accordance with Article 4.3.

14.2.5 Ifthe Contractor does not proceed with the correction of such non- conforming
Work within a reasonable time fixed by written notice from the Owner, the Owner
may remove it and may store the materials or equipment at the expense of the
Contractor. If the Contractor does not pay the cost of such removal and storage within
10 days thereafter, the Owner may upon 10 additional days written notice sell such
Work at auction or a private sale and shall account for the net proceeds thereof, after
deducting all the costs that should have been borne by the Contractor. If such proceeds
of sale do not cover all costs which the Contractor should have borne, the difference
shall be charged to the Contractor and an appropriate Change Order shall be issued. If
the payments then or thereafter due to the Contractor are not sufficient to cover such
amount, the Contractor shall pay the difference to the Owner upon demand.

14.2.6 The Contractor shall bear the cost of making good all work of the Owner or



separate contractors destroyed or damaged by such correction removal.

14.2.7 Subject to the terms of any applicable statute of limitations, nothing
contained in this Article shall be construed to establish a period of limitation with
respect to any other obligation which the Contractor might have under the Contract
Documents, including Article 5.4 hereof. The establishment of any time period
prescribed by the terms of any warranty required by the Contract Documents relates
only to the specific obligation of the Contractor to correct the Work, and has no
relationship to the time within which its obligation to comply with the Contract
Documents may be sought to be enforced, nor the time within which proceedings may
be commenced to establish the Contractor liability with respect to Contractor’s
obligations other than specifically to correct the Work.

14.3  Acceptance of Defective or Non-Conforming Work: If the Owner prefers to
accept non-conforming Work, Owner may do so instead of requiring its removal and
correction, in which case a Change Order will be issued to reflect a reduction in the Contract
Sum where appropriate and equitable. Such adjustment shall be effected whether or not final
payment has been made.

ARTICLE 15
UNDERGROUND WORK

15.1 Notification of Hazards: Contractor is hereby notified that the project involves work in
a former underground gold mine. The surface property related and adjacent to the underground
property contains heavy machinery, high-voltage electrical connections and conduits, open
catwalks, and other elevated walkways, hidden hazards of tripping or falling and numerous other
serious risks of health, life and safety, and risks of damage to property. The underground
property also includes and contains heavy machinery, high-voltage electrical connections and
conduits, open catwalks and other elevated walkways and hidden hazards of tripping or falling.
Entering the underground property involves a substantial risk of underground fires, underground
floods, collapse, failure of lifts and hoists, suffocation, being trapped, being crushed to deathand
numerous other serious risks to health, life and safety, and risks of damage to property.

15.2 Acknowledgement of Risk and Release: All persons going underground, including
Contractor, Contractor’s officers, directors, employees, agents, consultants, subcontractors and
representatives, and each of their officers, directors, employees, agents, consultants,
subcontractors and representatives must execute the Acknowledgement of Risk and the Release,
Agreement Not to Sue and Waiver in the forms attached hereto, marked collectively as Exhibits
G & H and incorporated herein by this reference.

15.3 Indemnification of Homestake Indemnified Parties: Contractor, for itself and its
officers, directors, employees, agents, representatives and assigns, will and does hereby release,
discharge and agree not to sue the Homestake Indemnified Parties with respect to any damage or
injury to any person (including natural persons, corporations, limited liability companies and
other entities) or property caused in whole or in part by the Contractor or its officers, directors,
employees, agents, representatives, sub-contractors and sub-suppliers. For the purposes of this
Agreement, the term “Homestake Indemnified Parties: means Barrick, Homestake and the
Affiliates of Barrick and Homestake, and each of its and their Representatives.

ARTICLE 16
TERMINATION OF THE CONTRACT

16.1 Termination by the Contractor: If the Work is stopped for a period of 90 days under



an order of any court or any public authority having jurisdiction, or as a result of an act of
government, such as a declaration of a national emergency making materials unavailable,
through no act or fault of the Contractor or Subcontractor or their agents or employees or any
other persons performing any of the Work under a contract with the Contractor, then the
Contractor may, upon 7 additional days written notice to the Owner, terminate the Contract and
recover from the Owner payment for all Work executed to the termination date, together with
reasonable demobilization costs. The Contractor shall have no other right to terminate the
Contract for any reason.

16.2

Termination by the Owner

16.2.1 Ifthe Contractor is in default under the Contract Documents, the Owner may,
without prejudice to any other right or remedy and upon written notice to the
Contractor, terminate the contract.

Prior to termination of the Contract, the Owner shall give the Contractor and its surety
10 calendar days written notice, during which the Contractor and/or its surety may
rectify the cause of the termination. If rectified to the satisfaction of the Owner within
said 10 days, the Owner may rescind its notice of termination. If not rectified, the
termination for cause shall become effective at the end of the 10 day notice period. In
the alternative, the Owner may postpone the effective date of the termination notice, at
its sole discretion, if it should receive reassurances from the Contractor and its surety
that the causes of termination will be remedied in a time and manner which the Owner
finds acceptable. If at any time more than 10 days after the notice of termination, the
Owner determines that the Contractor or its surety has not or is not likely to rectify the
causes of termination in an acceptable manner or within the time allowed, then the
Owner may immediately terminate the Contract for cause by giving written notice to
the Contractor and its surety. In no event shall termination for cause terminate the
obligations of the Contractor's surety on its payment and performance bonds.

Notice of termination, whether initial or given after a period of postponement, may be
served upon the Contractor and the surety by mail or any other means at their last
known places of business in South Dakota or elsewhere, by delivery to any officer or
management/supervisory employee of either wherever they may be found, or, if no
such officer, employee or place of business is known or can be found by reasonable
inquiry within 3 days, by posting the notice at the job site. Failure to accept or pick up
registered or certified mail addressed to the last known address shall be deemed to be
delivery.

Upon termination of the Contract, the Owner shall take possession of the premises and
of all materials, tools, appliances, equipment, and other facilities on the Project,
wherever stored, and may finish the Work by whatever method it may deem expedient.
The Contractor shall assign Subcontracts to the Owner or to a designated substitute
contractor promptly upon request. In such case the Contractor shall not be entitled to
receive any further payment until the Work is finished and the Owner has determined
its damages owing to the Contractor's default.

16.2.2 If the costs of finishing the Work, including services made necessary by the
Contractor's default, and all other damages suffered by the Owner on account of the
Contractor's default, exceed the unpaid balance of the Contract Sum, the Contractor
shall pay the difference to the Owner, and this obligation for payment shall survive the
termination of the Contract. If the costs of finishing the Work are less than the unpaid
portion of the Contract Sum, the Owner shall pay the unpaid balance of any amount
properly owing to the Contractor for all Work executed to the date of termination, less



16.3

actual damages. The Owner will not be obligated to pay any further amount on account
of Direct Cost, Indirect Cost orFee.

16.2.3 Ifit should be judicially determined that the Owner improperly terminated this
Contract for cause, then the termination shall be deemed to be a termination for the
convenience of the Owner.

Termination for Convenience

16.3.1 The Owner may terminate this Contract at any time without cause, in whole or
in part, upon giving the Contractor notice of such termination. Upon such termination,
the Contractor shall immediately cease Work and remove from the project site all of its
labor forces and such of its materials as Owner elects not to purchase or to assume in
the manner hereinafter provided. Upon such termination, the Contractor shall take such
steps as Owner may require assigning to the Owner the Contractor's interest in all
Subcontracts and purchase orders designated by Owner. After all such steps have been taken
to Owner's satisfaction, the Contractor shall receive as full compensation for termination and
assignment the following:

(1) All amounts then otherwise due under the terms of this Contract,

2) Amounts due for Work performed subsequent to the latest Request for Payment
through the date of termination,

3) Reasonable compensation for the actual cost of demobilization incurred by the
Contractor as a direct result of such termination. The Contractor shall not be
entitled to any compensation for lost profits or for any other type of contractual
compensation or damage other than those provided by the preceding sentence.
Upon payment of the foregoing, Owner shall have no further obligations to
Contractor of any nature.

16.3.2 In no event shall termination for the convenience of the Owner terminate the
obligations of the Contractor's surety on its payment and performance bonds.



EXHIBIT A

INSURANCE REQUIREMENTS



EXHIBIT A
INSURANCE REQUIREMENTS

A. Minimum Insurance: Prior to commencement of Work, the Contractor or Project Sponsor
will procure and maintain the following insurance:

1. Commercial General Liability insurance with limits of not less than $5 million per
occurrence. Such insurance shall name as additional insureds Barrick Gold Corporation,
Homestake Mining Company of California, and the Affiliates of Barrick and Homestake
and each of its and their representatives; the South Dakota Science and Technology
Authority, its officers, agents, employees and representatives; the Fermi Forward
Discovery Group, LLC; the University of Chicago; Universities Research Association,
Inc., its officers, agents, employees and representatives; and the United States of
America. All additional insureds coverage must include current and completed
operations.

2. Business Automobile Liability insurance as required by South Dakota law.

Workers Compensation Insurance as required by South Dakota law.

4. Contractor’s pollution liability with limits of liability of not less than $2 million per
occurrence and $4 million aggregate.

5. Builder’s Risk coverage, including but not limited to coverage for SDSTA-owned
equipment supplied to the Contractor.

e

B. Special Provisions Applicable to All Coverages: Self-insured retentions and/or deductibles
greater than $100,000.00 must be declared and approved by the Authority.

C. Special Provisions Applicable to the Commercial General Liability Insurance: The
commercial general liability policy shall:
1. Provide contractual liability coverage at least as broad as Insurance Services Office (ISO)
form CG 00 01 12 07, or its equivalent.
2. Waive the insurer’s right of subrogation against the Homestake Indemnified Parties.
3. State that it is primary and non-contributory and shall apply without consideration for
other policies carried by the Homestake Indemnified Parties.
4. Include a provision that the insurer will not raise any coverage defense based on any
constitutional or statutory immunity of the State of South Dakota, the South Dakota
Science and Technology Authority, or the Homestake Indemnified Parties.

D. Notice of Cancellation or Material Change in Coverage/Condition: The Contractor or Project
Sponsor must provide 30 days’ notice of cancellation/material change, reserving the right to
obtain replacement coverage if Contractor does not and deducting the cost from the contract
total.

E. Evidence of Insurance: Prior to commencement of Work, the Contractor or Project Sponsor
shall furnish the South Dakota Science and Technology Authority with certificates evidencing
compliance with the insurance requirements above. Contractor agrees to provide complete,
certified copies of all required insurance policies if requested by the Authority.

F. Acceptability of Insurers: Insurance shall be placed with insurers acceptable to the South
Dakota Science and Technology Authority.

G. Subcontractors: Contractor shall require subcontractors to provide insurance that complies
with the requirements stated herein.



EXHIBIT B

ENVIRONMENTAL, SAFETY, AND HEALTH REQUIREMENTS
CONTRACTOR’S RESPONSIBILITY FOR PROJECT SAFETY



EXHIBIT C

PROJECT NAME
SCOPE OF WORK



EXHIBIT D

CONTRACTOR’S PROPOSAL
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CERTIFICATE OF EXEMPTION
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FEDERAL TERMS AND CONDITIONS



EXHIBIT F

FEDERAL REQUIREMENTS
FEDERAL TERMS AND CONDITIONS

The Equal Opportunity Act 2000 (EOA) prohibits any person concerned with the provision of goods, facilities,
and services to the public or a section of the public from discriminating against a person who seeks to obtain those
goods, facilities and services. Discrimination on the basis of race, color, national origin, sex, disability, or age is
prohibited by federal civil rights laws.

FA-TC-0015 FEDERAL, STATE, AND MUNICIPAL REQUIREMENTS

You must obtain any required permits and comply with applicable federal, state, and municipal laws, codes, and
regulations for work performed under this award.

FA-TC-0015.1-SURF FEDERAL EXPORT CONTROL LAWS

The recipient will comply with all Federal Export Control laws, rules, and regulations which generally regulate the
export of sensitive technologies, equipment, software, and related data and services such as: the Export
Administration Act and Export Administration Regulations (“EAR”); the Atomic Energy Act of 1954; the Arms
Export Control Act and the International Traffic in Arms Regulations (“ITAR”); and the Trading with the Enemy
Act and the Foreign Asset Control Regulations.

FA-TC-0020A NOTICE REGARDING THE PURCHASE OF AMERICAN-MADE
EQUIPMENT AND PRODUCTS — SENSE OF CONGRESS

It is the sense of the Congress that, to the greatest extent practicable, all equipment and products purchased with
funds made available under this award should be American-made.

FA-TC-0020B-CH BUY AMERICAN REQUIREMENT FOR INFRASTRUCTURE
PROJECTS

A. Definitions

Components are defined as the articles, materials, or supplies incorporated directly into the end manufactured
product(s).

Construction Materials are an article, material, or supply—other than an item primarily of iron or steel; a
manufactured product; cement and cementitious materials; aggregates such as stone, sand, or gravel; or aggregate
binding agents or additives—that is used in an infrastructure project and is or consists primarily of non-ferrous
metals, plastic and polymer-based products (including polyvinylchloride, composite building materials, and
polymers used in fiber optic cables), glass (including optic glass), lumber, drywall, coatings (paints and stains),
optical fiber, clay brick; composite building materials; or engineered wood products.

Domestic Content Procurement Preference Requirement- means a requirement that no amounts made available
through a program for federal financial assistance may be obligated for an infrastructure project unless—

(A) all iron and steel used in the project are produced in the United States;
(B) the manufactured products used in the project are produced in the United States; or
© the construction materials used in the project are produced in the United States. Also referred to as

the Buy America Requirement.

Infrastructure includes, at a minimum, the structures, facilities, and equipment located in the United States, for:
roads, highways, and bridges; public transportation; dams, ports, harbors, and other maritime facilities; intercity



passenger and freight railroads; freight and intermodal facilities; airports; water systems, including drinking water
and wastewater systems; electrical transmission facilities and systems; utilities; broadband infrastructure; and
buildings and real property; and generation, transportation, and distribution of energy -including electric vehicle
(EV) charging. The term “infrastructure” should be interpreted broadly, and the definition provided above should be
considered as illustrative and not exhaustive.

Manufactured Products are items used for an infrastructure project made up of components that are not primarily of
iron or steel; construction materials; cement and cementitious materials’ aggregates such as stone, sand, or gravel; or
aggregate binding agents or additives.

Primarily of iron or steel means greater than 50% iron or steel, measured by cost.
Project- means the construction, alteration, maintenance, or repair of infrastructure in the United States.

Public- The Buy America Requirement does not apply to non-public infrastructure projects. For purposes of this
guidance, infrastructure should be considered “public” if it is: (1) publicly owned or (2) privately owned but utilized
primarily for a public purpose. Infrastructure should be considered to be “utilized primarily for a public purpose” if
it is privately operated on behalf of the public or is a place of public accommodation.

B. Buy America Requirement

None of the funds provided under this award (federal share or recipient cost-share) may be used for a public
infrastructure project unless:

1. All iron and steel used in the project is produced in the United States—this means all
manufacturing processes, from the initial melting stage through the application of coatings,
occurred in the United States;

2. All manufactured products used in the project are produced in the United States—this means the
manufactured product was manufactured in the United States; and the cost of the components of
the manufactured product that are mined, produced, or manufactured in the United States is greater
than 55 percent of the total cost of all components of the manufactured product, unless another
standard for determining the minimum amount of domestic content of the manufactured product
has been established under applicable law or regulation; and

3. All construction materials are manufactured in the United States—this means that all
manufacturing processes for the construction material occurred in the United States.

The Buy America Requirement only applies to articles, materials, and supplies that are consumed in, incorporated
into, or permanently affixed to an infrastructure project. As such, it does not apply to tools, equipment, and supplies,
such as temporary scaffolding, brought into the construction site and removed at or before the completion of the
infrastructure project. Nor does a Buy America Requirement apply to equipment and furnishings, such as movable
chairs, desks, and portable computer equipment, that are used at or within the finished infrastructure project but are
not an integral part of the structure or permanently affixed to the infrastructure project.

Recipients are responsible for administering their award in accordance with the terms and conditions, including the
Buy America Requirement. The recipient must ensure that the Buy America Requirement flows down to all
subawards and that the subawardees and subrecipients comply with the Buy America Requirement. The Buy
America Requirement term and condition must be included all sub-awards, contracts, subcontracts, and purchase
orders for work performed under the infrastructure project.

C. Certification of Compliance

Recipients must certify or provide equivalent documentation for proof of compliance that a good faith effort was
made to solicit bids for domestic products used in the infrastructure project under this award.

Recipients must also maintain certifications or equivalent documentation for proof of compliance that those articles,
materials, and supplies that are consumed in, incorporated into, affixed to, or otherwise used in the infrastructure
project, not covered by a waiver or exemption, are produced in the United States. The certification or proof of
compliance must be provided by the suppliers or manufacturers of the iron, steel, manufactured products and



construction materials and flow up from all subawardees, contractors and vendors to the recipient. Recipients must
keep these certifications with the award/project files and be able to produce them upon request from DOE, auditors,
or the Office of Inspector General.

D.

Waivers

When necessary, recipients may apply for, and DOE may grant, a waiver from the Buy America Requirement.
Requests to waive the application of the Buy America Requirement must be in writing to the Contracting Officer.
Waiver requests are subject to review by DOE and the Office of Management and Budget, as well as a public
comment period of no less than 15 calendar days.

Waivers must be based on one of the following justifications:

1.

2.

Public Interest- Applying the Buy America Requirement would be inconsistent with the public
interest;

Non-Availability- The types of iron, steel, manufactured products, or construction materials are
not produced in the United States in sufficient and reasonably available quantities or of a
satisfactory quality; or

Unreasonable Cost- The inclusion of iron, steel, manufactured products, or construction materials
produced in the United States will increase the cost of the overall project by more than 25 percent.

Requests to waive the Buy America Requirement must include the following:

Waiver type (Public Interest, Non-Availability, or Unreasonable Cost);

Recipient name and Unique Entity Identifier (UEI);

Award information (Federal Award Identification Number, Assistance Listing number);

A brief description of the project, its location, and the specific infrastructure involved;

Total estimated project cost, with estimated federal share and recipient cost share breakdowns;
Total estimated infrastructure costs, with estimated federal share and recipient cost share
breakdowns;

List and description of iron or steel item(s), manufactured goods, and/or construction material(s)
the recipient seeks to waive from the Buy America Preference, including name, cost, quantity(ies),
country(ies) of origin, and relevant Product Service Codes (PSC) and North American Industry
Classification System (NAICS) codes for each;

A detailed justification as to how the non-domestic item(s) is/are essential the project;

A certification that the recipient made a good faith effort to solicit bids for domestic products
supported by terms included in requests for proposals, contracts, and non- proprietary
communications with potential suppliers;

A justification statement—based on one of the applicable justifications outlined above— as to
why the listed items cannot be procured domestically, including the due diligence performed (e.g.,
market research, industry outreach, cost analysis, cost-benefit analysis) by the recipient to attempt
to avoid the need for a waiver. This justification may cite, if applicable, the absence of any Buy
America-compliant bids received for domestic products in response to a solicitation; and
Anticipated impact to the project if no waiver is issued.

The recipient should consider using the following principles as minimum requirements contained in their waiver

request:

Time-limited: Consider a waiver constrained principally by a length of time, rather than by the
specific project/award to which it applies. Waivers of this type may be appropriate, for example,
when an item that is “non-available” is widely used in the project. When requesting such a waiver,
the Recipient should identify a reasonable, definite time frame (e.g., no more than one to two
years) designed so that the waiver is reviewed to ensure the condition for the waiver (“non-
availability”) has not changed (e.g., domestic supplies have become more available).

Targeted: Waiver requests should apply only to the item(s), product(s), or material(s) or
category(ies) of item(s), product(s), or material(s) as necessary and justified. Waivers should not

be overly broad as this will undermine domestic preference policies.

Conditional: The recipient may request a waiver with specific conditions that support the policies



of the Build America, Buy America provisions of the Infrastructure Investment and Jobs Act and
Executive Order 14017.

DOE may request, and the recipient must provide, additional information for consideration of this wavier. DOE may
reject or grant waivers in whole or in part depending on its review, analysis, and/or feedback from the Office of
Management and Budget or the public. DOEs final determination regarding approval or rejection of the waiver
request may not be appealed. Waiver requests may take up to 90 calendar days to process.

FA-TC-0020B-SURF BUY AMERICAN REQUIREMENT FOR INFRASTRUCTURE
PROJECTS GENERAL APPLICABILITY WAIVER

With respect to Clause FA-TC-0020B-CH, BUY AMERICAN REQUIREMENT FOR INFRASTRUCTURE
PROJECTS, the “De Minimis Waiver” and the “Minor Components Waiver” only of the attached “General
Applicability Public Interest Waiver in Support of Operational Efficiency: Small Grants, De Minimis, and Minor
Components under Build America, Buy America Provisions as Applied to Recipients of Department of Energy
Federal Financial Assistance” are applicable to this award until the expiration date of the waiver, unless otherwise
extended. The parameters of these waivers are described in the attached waiver document.

FA-TC-0023 ENVIRONMENTAL, SAFETY AND HEALTH (ES&H) PERFORMANCE
OF WORK AT DOE FACILITIES

With respect to the performance of any portion of the work under this award which is performed at a DOE-owned or
controlled site, the recipient agrees to comply with all State and Federal ES&H regulations and with all other ES&H
requirements of the operator of such site.

Prior to the performance on any work at a DOE-Owned or controlled site, the recipient shall contact the site facility
manager for information on DOE and site specific ES&H requirements.

The recipient shall apply this term to its sub-recipients and contractors.

FA-TC-0031-CH (Modified) NATIONAL ENVIRONMENTAL POLICY ACT (NEPA)
REQUIREMENTS

You are restricted from taking any action using Federal funds, which would have an adverse effect on the
environment or limit the choice of reasonable alternatives prior to DOE/NNSA providing either a NEPA clearance
or a final NEPA decision regarding this project.

FA-TC-0058 INDEMNITY

The Recipient shall indemnify the Government and its officers, agents, or employees for any and all liability,
including litigation expenses and attorneys' fees, arising from suits, actions, or claims of any character for death,
bodily injury, or loss of or damage to property or to the environment, resulting from the project, except to the extent
that such liability results from the direct fault or negligence of Government officers, agents or employees, or to the
extent such liability may be covered by applicable allowable costs provisions.

FA-TC-0065 LOBBYING RESTRICTIONS (MARCH 2012)

By accepting funds under this award, you agree that none of the funds obligated on the award shall be expended,
directly or indirectly, to influence congressional action on any legislation or appropriation matters pending before
Congress, other than to communicate to Members of Congress as described in 18 U.S.C. 1913. This restriction is in
addition to those prescribed elsewhere in statute and regulation.

FA-TC-0072-CH PROMOTING FREE SPEECH AND RELIGIOUS LIBERTY

States, local governments, or other public entities may not condition sub-awards in a manner that would
discriminate, or disadvantage sub-recipients based on their religious character or discourage their freedom of speech.



FEDERAL TERMS AND CONDITIONS, CONT.

1. Equal Employment Opportunity — Compliance is required with E.O. 11246, "Equal Employment Opportunity,"
as amended by E.O. 11375, "Amending Executive Order 11246 Relating to Equal Employment Opportunity," and as
supplemented by regulations at 41 CFR part 60, "Office of Federal Contract Compliance Programs, Equal
Employment Opportunity, Department of Labor."

2. Copeland "Anti-Kickback" Act (18 U.S.C. 874 and 40 U.S.C. 276¢) - All contracts and subgrants in excess of
$2000 for construction or repair awarded by recipients and subrecipients require compliance with the Copeland
"Anti-Kickback" Act (18 U.S.C. 874), as supplemented by Department of Labor regulations (29 CFR part 3,
"Contractors and Subcontractors on Public Building or Public Work Financed in Whole or in Part by Loans or
Grants from the United States"). The Act provides that each contractor or subrecipient shall be prohibited from
inducing, by any means, any person employed in the construction, completion, or repair of public work, to give up
any part of the compensation to which he is otherwise entitled. The recipient shall report all suspected or reported
violations to the Federal awarding agency.

3. Davis-Bacon Act, as amended (40 U.S.C. 276a to a-7) - All construction contracts awarded by the recipients
and subrecipients of more than $2000 shall include a provision for compliance with the Davis-Bacon Act (40 U.S.C.
276a to a-7) and as supplemented by Department of Labor regulations (29 CFR part 5, "Labor Standards Provisions
Applicable to Contracts Governing Federally Financed and Assisted Construction"). Under this Act, contractors
shall be required to pay wages to laborers and mechanics at a rate not less than the minimum wages specified in a
wage determination made by the Secretary of Labor. In addition, contractors shall be required to pay wages not less
than once a week. The recipient shall place a copy of the current prevailing wage determination issued by the
Department of Labor in each solicitation and the award of a contract shall be conditioned upon the acceptance of the
wage determination. The recipient shall report all suspected or reported violations to the Federal awarding agency.

4. Contract Work Hours and Safety Standards Act (40 U.S.C. 327-333) - Where applicable, all contracts
awarded by recipients in excess of $2000 for construction contracts and in excess of $2500 for other contracts that
involve the employment of mechanics or laborers shall include a provision for compliance with Sections 102 and
107 of the Contract Work Hours and Safety Standards Act (40 U.S.C. 327-333), as supplemented by Department of
Labor regulations (29 CFR part 5). Under Section 102 of the Act, each contractor shall be required to compute the
wages of every mechanic and laborer on the basis of a standard work week of 40 hours. Work in excess of the
standard work week is permissible provided that the worker is compensated at a rate of not less than 1 % times the
basic rate of pay for all hours worked in excess of 40 hours in the work week. Section 107 of the Act is applicable to
construction work and provides that no laborer or mechanic shall be required to work in surroundings or under
working conditions which are unsanitary, hazardous or dangerous. These requirements do not apply to the purchases
of supplies or materials or articles ordinarily available on the open market, or contracts for transportation or
transmission of intelligence.

5. Rights to Inventions Made Under a Contract or Agreement - Contracts or agreements for the performance of
experimental, developmental, or research work shall provide for the rights of the Federal Government and the
recipient in any resulting invention in accordance with 37 CFR part 401, "Rights to Inventions Made by Nonprofit
Organizations and Small Business Firms Under Government Grants, Contracts and Cooperative Agreements," and
any implementing regulations issued by the awarding agency.

6. Clean Air Act (42 U.S.C. 7401 et seq.) and the Federal Water Pollution Control Act (33 U.S.C. 1251 et seq.),
as amended - Contracts and subgrants of amounts in excess of $100,000 require the recipient to agree to comply
with all applicable standards, orders or regulations issued pursuant to the Clean Air Act (42 U.S.C. 7401 et seq.) and
the Federal Water Pollution Control Act as amended (33 U.S.C. 1251 et seq.). Violations shall be reported to the
Federal awarding agency and the Regional Office of the Environmental Protection Agency (EPA).

7. Byrd Anti-Lobbying Amendment (31 U.S.C. 1352) - Contractors who apply or bid for an award of $100,000 or
more shall file the required certification. Each tier certifies to the tier above that it will not and has not used Federal
appropriated funds to pay any person or organization for influencing or attempting to influence an officer or
employee of any agency, a member of Congress, officer or employee of Congress, or an employee of a member of



Congress in connection with obtaining any Federal contract, grant or any other award covered by 31 U.S.C. 1352.
Each tier shall also disclose any lobbying with non-Federal funds that takes place in connection with obtaining any
Federal award. Such disclosures are forwarded from tier to tier up to the recipient.

8. Debarment and Suspension (E.O.s 12549 and 12689) - No contract shall be made to parties listed on the
General Services Administration's List of Parties Excluded from Federal Procurement or Nonprocurement Programs
in accordance with E.O.s 12549 and 12689, "Debarment and Suspension." This list contains the names of parties
debarred, suspended, or otherwise excluded by agencies, and contractors declared ineligible under statutory or
regulatory authority other than E.O. 12549. Contractors with awards that exceed the small purchase threshold shall
provide the required certification regarding its exclusion status and that of its principal employees.



EXHIBIT G & H

ACKNOWLEDGEMENT OF RISK
AND
RELEASE, AGREEMENT NOT TO SUE WAIVER

(Attached for reference only and to be signed in the presence of SDSTA personnel at the time of
entering the underground property.)



Rev. 01
EL-(1000-F)-71460
Acknowledgement of Risk Waiver

South Dakota Science and Technology Authority (SDSTA) at
Sanford Underground Research Facility (SURF)

ACKNOWLEDGEMENT OF RISK

In consideration for being permitted to enter upon the property of the South Dakota
Science and Technology Authority (referred to in this document as the “Authority”)
located in and near Lead, South Dakota, including both the surface property and the
underground workings and facilities owned by the Authority (referred to in this document
as the “Authority’s Surface Property” or the “Authority’s Underground Property” and
collectively, the “Authority’s Property”), which permission was granted at my request, I
do hereby freely and knowingly state, declare, and agree as follows:

(Initial) 1. I have independently investigated the risks to my health, life, and safety
and the risks of damage to my property resulting from my entry, presence, and activities
upon and in the Authority’s Property, including both the surface property and the
underground property. Based upon that investigation, I have developed an informed
understanding of the risks to me and my property resulting from my entry, presence, and
activities upon either or both of the Authority’s Surface Property and the Authority’s
Underground Property.

(Initial) 2. Without limiting the generality of paragraph 1 above, I am aware that
the Authority’s Surface Property is a former commercial mine which includes and
contains heavy machinery, high-voltage electrical connections and conduits, open
catwalks and other elevated walkways, apparent and hidden hazards of tripping or falling,
industrial and mining chemicals and other agents, naturally-occurring minerals, naturally-
occurring land and environmental conditions that are potentially hazardous, fully or
partially reclaimed mine facilities (including, but not limited to, open pits, underground
mine workings, process plants and waste rock areas), possible air-borne contaminants,
high-pressure lines and vessels, falling or low-hanging items that present a risk of head
injury and numerous other serious apparent, and unapparent risks to my health, life and
safety and risks of damage to my property.

(Initial) 3. Without limiting the generality of paragraph number 1 above, [ am
further aware that in addition to the risks associated with the Authority’s Surface
Property described in paragraph 2 above, the Authority’s Underground Property is also a
former commercial mine and it also includes and contains heavy machinery, high-voltage
electrical connections, and conduits, open catwalks and other elevated walkways,
underground mine workings, apparent and hidden hazards of tripping or falling, industrial
and mining chemicals and agents, naturally-occurring minerals, naturally-occurring
geologic and environmental conditions that are potentially hazardous, possible air-borne
contaminants, high-pressure lines and vessels and falling or low-hanging rock or other
items that present a risk of head injury. I am further aware that going underground
involves a substantial risk of underground fires, underground floods, roof falls and
collapse, failure of lifts, hoists and ventilation equipment, suffocation, being trapped,
being crushed to death and numerous other serious apparent and unapparent risks to my
health, life and safety, and risks of damage to my property.

South Dakota Science and Technology Authority Page1of3 Form




Rev. 01
EL-(1000-F)-71460
Acknowledgement of Risk Waiver

South Dakota Science and Technology Authority (SDSTA) at
Sanford Underground Research Facility (SURF)

ACKNOWLEDGEMENT OF RISK

(Initial) 4. T acknowledge I have the time, knowledge, and experience to make an
intelligent choice concerning whether to assume the risks associated with my entry, and
activities upon or in the Authority’s Surface Property, the Authority’s Underground
Property, or both.

(Initial) 5. I do hereby voluntarily, freely, and unconditionally assume any and all
risk of damage to my health, personal injury, death, and damage to my property in any
way associated with my entry, presence, or activities upon, in, or around Authority’s
Surface Property and the Authority’s Underground Property.

(Initial) 6. I acknowledge that I have been given a safety briefing or safety
training, and I agree to abide by guidelines explained during that briefing or training.

(Initial) 7. In the interest of safety and security, I agree that any person or property
may be subject to inspection by Authority personnel at any time I am on Authority
property.

(Initial) 8. I acknowledge that my failure to comply with any applicable law,

regulation, rule, or policy (including the guidelines explained during my safety briefing
or safety training) is grounds for the Authority to immediately revoke my permission to
enter Authority’s Property, to order me to immediately leave the Authority’s Property,
and to deny me future access to the Authority’s Property. I agree to immediately comply
with all directions given by the Authority to me pursuant to this paragraph.

(Initial) 9. T have been provided and have read and signed (or will sign), a
document entitled “RELEASE, AGREEMENT NOT TO SUE AND WAIVER.”

(Initial) 10. I acknowledge that I have provided valid personal identification to
Authority Personnel.

South Dakota Science and Technology Authority Page20f3 Form




Rev. 01
EL-(1000-F)-71460
Acknowledgement of Risk Waiver

South Dakota Science and Technology Authority (SDSTA) at
Sanford Underground Research Facility (SURF)

ACKNOWLEDGEMENT OF RISK

[ HAVE READ THIS ACKNOWLEDGEMENT OF RISK, CONSISTING OF THREE PAGES AND
TEN NUMBERED PARAGRAPHS. I FULLY UNDERSTAND ITS TERMS AND THE RISKS
DESCRIBED IN IT.  HAVE SIGNED IT FREELY AND VOLUNTARILY WITHOUT
INDUCEMENT, ASSURANCE, OR GUARANTEE BEING MADE TO ME.

DATED this day of , 20

[PRINT NAME]

I HAVE READ THIS ACKNOWLEDGEMENT

[SIGNATURE]

[ am requesting permission to enter the Authority’s property as an officer, agent, employee, consultant,
scientific investigator, student, visitor, and I am otherwise affiliated with

FOR OFFICE USE ONLY:

Witnessed by: Logged by:
[Print Name]

Witnessed by: Date Logged:
[Signature]

Revision History

Rev Date Section Paragraph Summary of Change Authorized by

o1 1/24/2024 NA NA Initial Release CCR 904
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EL-(1000-F)-71462
Release, Agreement not to Sue and Waiver

South Dakota Science and Technology Authority (SDSTA) at
Sanford Underground Research Facility (SURF)

RELEASE, AGREEMENT NOT TO SUE AND WAIVER

In consideration for being permitted to enter upon the property of the South Dakota
Science and Technology Authority (referred to in this documents as the “Authority™)
located in and near Lead, South Dakota, including both the surface property and the
underground workings and facilities owned by the Authority (referred to in this document
as the “Authority’s Surface Property” or the “Authority’s Underground Property” and
collectively, the “Authority’s Property”), which permission was granted at my request, I
do hereby freely and knowingly state, declare and agree as follows:

(Initial) 1. I have today been provided and have read and signed a form entitled
“ACKNOWLEDGEMENT OF RISK,” which describes in general terms the numerous
apparent and unapparent risks of serious personal injury, death, or damage to my
property, which exists on and in both the Authority’s Surface Property, and the
Authority’s Underground Property.

(Initial) 2. Being fully aware of the risks as described in the accompanying
“ACKNOWLEGEMENT OF RISK,” I do hereby voluntarily, freely, and unconditionally
release and agree not to sue the following persons and entities for any damage to my
health, personal injury, death and/or damage to my property in any way associated with
my entry, presence or activities upon, in, or around the Authority’s Surface Property
and/or the Authority’s Underground Property, and I further hereby waive any such claims
I may have against the following persons and entities. This release, agreement not to sue
and waiver is given in favor of the following persons and entities:

(Initial) (a). The State of South Dakota and its elected representatives and officers,
unelected officers, employees, agents, consultants and representatives; and

(Initial) (b). The South Dakota Science and Technology Authority and its officers,
directors, employees, agents, consultants and representatives, and any visitor, contractor,
consultant, or any other person (natural or otherwise) that the South Dakota Science and
Technology Authority directs to, invites or permits upon, or authorizes to use the
Authority’s Property and its or their agents, representatives, consultants, lessees,
licensees, and invitees; and

(Initial) (c). Barrick Gold Corporation; any person, partnership, joint venture,
corporation, or any other form of enterprise which directly or indirectly controls, is
controlled by or is under common control with Barrick Gold Corporation; any officer,
director, employee, agent or consultant of Barrick Gold Corporation; and any visitor,
contractor, consultant, or any other person (natural or otherwise) that Barrick Gold
Corporation directs to, invites, or permits upon or authorizes to use the Authority’s
Property and its or their agents, representatives, consultants, lessees, licensees, and
invitees; and

South Dakota Science and Technology Authority Page1of3 Form




Rev. 01
EL-(1000-F)-71462
Release, Agreement not to Sue and Waiver

South Dakota Science and Technology Authority (SDSTA) at
Sanford Underground Research Facility (SURF)

RELEASE, AGREEMENT NOT TO SUE AND WAIVER

(Initial) (d). Homestake Mining Company of California, any person, partnership,
joint venture, corporation, or any other form of enterprise which directly or indirectly
controls, is controlled by, or is under common control with Homestake Mining Company
of California; any officer, director, employee, agent, or consultant of Homestake Mining
Company of California; and any visitor, contractor, consultant, or any other person
(natural or otherwise) that Homestake Mining Company of California directs to, invites,
or permits upon, or authorizes to use the Authority’s Property and its or their agents,
representatives, consultants, lessees, licensees, and invitees; and

(Initial) (e). Mr. T. Denny Sanford or any other person or entity providing funding
or other support for the construction, operation, and maintenance of the Authority, the
Authority’s Property, and/or the Sanford Underground Research Facility.

(Initial) 3. I understand that this document does not act to release, discharge, or
waive any rights [ may have to compensation or the payment of medical expenses under
applicable workers compensation law.

(Initial) 4. The release, agreement not to sue and waiver contained in this
document includes any and all claims I or my heirs, representatives, successors, or
assignees (including, but not limited to, my family) may have as a result of any damage
to my health, injury to me, my death, or damage to my property, including incidental and
consequential damages and loss of income, support, and companionship.

(Initial) 5. I agree that if a court or other tribunal with jurisdiction rules that some
portion of this document is for any reason unenforceable, the remaining portions of this
document shall remain valid and enforceable.

(Initial) 6. The release and waiver contained in this document and my agreement
not to sue the parties named above is and will be binding on me and my heirs,
representative, successors, and assignees (including, but not limited to, my spouse and
other family).

(Initial) 7. 1 acknowledge that I have provided valid personal identification to
Authority Personnel.
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Rev. 01
EL-(1000-F)-71462
Release, Agreement not to Sue and Waiver

South Dakota Science and Technology Authority (SDSTA) at
Sanford Underground Research Facility (SURF)

RELEASE, AGREEMENT NOT TO SUE AND WAIVER

I HAVE READ THIS RELEASE, AGREEMENT NOT TO SUE AND WAIVER, CONSISTING OF
THREE PAGES AND SEVEN NUMBERED PARAGRAPHS. I FULLY UNDERSTAND ITS
TERMS, UNDERSTAND THAT I HAVE GIVEN UP SUBSTANTIAL RIGHTS BY SIGNING IT,
AND HAVE SIGNED IT FREELY AND VOLUNTARILY WITHOUT ANY INDUCEMENT,
ASSURANCE, OR GUARANTEE BEING MADE TO ME. I INTEND MY SIGNATURE TO BE A
COMPLETE AND UNCONDITIONAL RELEASE OF ALL LIABLILTY, AGREEEMENT NOT TO
SUE AND WAIVER OF LIABILITY TO THE GREATEST EXTENT ALLOWED BY LAW.

DATED this day of , 20

[PRINT NAME]

I HAVE READ THIS RELEASE, AGREEMENT NOT TO SUE AND WAIVER

[SIGNATURE]

[ am requesting permission to enter the Authority’s Property as an officer, agent, employee, consultant,
scientific investigator, student, visitor, and I am otherwise affiliated with

FOR OFFICE USE ONLY:

Witnessed by: Logged by:
[Print Name]

Witnessed by: Date Logged:
[Signature]

Revision History

Rev Date Section Paragraph Summary of Change Authorized by

o1 1/24/2024 NA NA Initial Release CCR 904
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WAGE DETERMINATION



10/10/25, 1:15 PM

SAM.gov

"General Decision Number: SD20250016 08/01/2025

Superseded General Decision Number: SD20240016

State: South Dakota

Construction Type: Building

County: Lawrence County in South Dakota.

BUILDING CONSTRUCTION PROJECTS (does not include single family
homes or apartments up to and including 4 stories).

Note: Contracts subject to the Davis-Bacon Act are generally

required to pay at least the applicable minimum wage rate
required under Executive Order 14026 or Executive Order 13658.
Please note that these Executive Orders apply to covered
contracts entered into by the federal government that are
subject to the Davis-Bacon Act itself, but do not apply to
contracts subject only to the Davis-Bacon Related Acts,
including those set forth at 29 CFR 5.1(a)(1).

|If the contract is entered
|into on or after January 30,
2022, or the contract is

| renewed or extended (e.g., an
|option is exercised) on or
|after January 3@, 2022:

Executive Order 14026
generally applies to the
contract.

. The contractor must pay

all covered workers at
least $17.75 per hour (or
the applicable wage rate
listed on this wage
determination, if it is
higher) for all hours
spent performing on the
contract in 2025.

|If the contract was awarded on].

|or between January 1, 2015 and
| January 29, 2022, and the
|contract is not renewed or
|extended on or after January
|30, 2022:

Executive Order 13658
generally applies to the
contract.

. The contractor must pay all

covered workers at least
$13.30 per hour (or the

applicable wage rate listed
on this wage determination,

if it is higher) for all
hours spent performing on
that contract in 2025.

The applicable Executive Order minimum wage rate will be

adjusted annually. If this contract is covered by one of the

Executive Orders and a classification considered necessary for
performance of work on the contract does not appear on this
wage determination, the contractor must still submit a

conformance request.

Additional information on contractor requirements and worker

protections under the Executive Orders is available at
http://www.dol.gov/whd/govcontracts.

Modification Number Publication Date
0 01/03/2025
1 01/24/2025

https://sam.gov/wage-determination/SD20250016/3
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2 03/14/2025
3 08/01/2025

ASBEQO57-001 07/01/2021

Rates Fringes
ASBESTOS WORKER/HEAT & FROST
INSULATOR (Duct, Pipe &
Mechanical System Insulation)....$ 31.00 15.00
‘BRSD@004-6e3 08/01/2022
Rates Fringes
BRICKLAYER. .t v vi i iiiii i iiiiinnnn $ 33.58 4.60
‘ELEveo3s-ees 01/01/2025
Rates Fringes
ELEVATOR MECHANIC.......cocvuunn $ 56.30 38.435+a+b

FOOTNOTES:

A. Employer contributes 8% of regular basic hourly rate as
vacation pay credit for employees with more than 5 years of
service, and 6% for employees with less than 5 years of
service.

B. PAID HOLIDAYS: New Year's Day; Memorial Day; Independence
Day; Labor Day; Veteran's Day; Thanksgiving Day; Day after
Thanksgiving; & Christmas Day.

ENGIQ049-009 09/01/2024

Rates Fringes
POWER EQUIPMENT OPERATOR
(1) Tower Crane........cceu.. $ 34.38 18.71
(3) Hydro Crane; Crane
(A1l Other Types)........... $ 34.08 18.71

Long Boom Pay: 151' to 200' - $0.50 per hour additional; 201’
and over - $0.60 per hour. Measurement shall be from butt
pins of the boom to the top of the sheave or jib sheave.
Tower Crane Premium: From the top of the tower crane
foundation to the top of the tower crane apex. In the case
of luffing cranes, to the top of Gantry, plus boom length
per classification:

250' to 299' - $1.00
300' to 349 - $1.50
350' to 399' - $2.00
400' to 449' - $2.50
450' and over - $3.00

https://sam.gov/wage-determination/SD20250016/3 2/6
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PLAS@538-001 10/01/2024

Rates Fringes

CEMENT MASON/CONCRETE FINISHER...$ 33.01 15.08
PLUM@300-014 05/01/2024

Rates Fringes
PLUMBER. ...ttt ittt iiinnnnns $ 34.90 15.70
* SFSDO669-003 07/01/2025

Rates Fringes
SPRINKLER FITTER (Fire
Sprinklers)....veiiiiiiiiiiiienn, $ 38.47 24.68
SHEE@010-021 06/01/2021

Rates Fringes
SHEET METAL WORKER (HVAC Duct
Installation Only)............... $ 26.77 16.36
* SUSD2012-013 08/21/2014

Rates Fringes
ACOUSTICAL CEILING MECHANIC...... $ 16.68 ** 0.00
CARPENTER, Excludes
Acoustical Ceiling
Installation....eeeeieiineennnnnn $ 18.63 2.01
ELECTRICIAN (Low Voltage
Wiring Only)...cvveiiieinnnnnnn. $ 18.50 4.92
ELECTRICIAN, Excludes Low
Voltage Wiring.......covvvivnnnnn $ 24.27 8.06
LABORER: Common or General...... $ 12.47 ** 0.00
LABORER: Mason Tender - Brick...$ 14.19 ** 0.00
OPERATOR:
Backhoe/Excavator/Trackhoe....... $ 19.34 0.00
OPERATOR: Bobcat/Skid
Steer/Skid Loader........ceeveeun. $ 16.14 ** 0.00
PAINTER (Brush, Roller, and
Yo 10172 N $ 19.22 0.00
ROOFER. .t ittt ittt iiieeineens $ 14.52 ** 2.09

WELDERS - Receive rate prescribed for craft performing
operation to which welding is incidental.

** Workers in this classification may be entitled to a higher
minimum wage under Executive Order 14026 ($17.75) or 13658

https://sam.gov/wage-determination/SD20250016/3
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($13.30). Please see the Note at the top of the wage
determination for more information. Please also note that the
minimum wage requirements of Executive Order 14026 are not
currently being enforced as to any contract or subcontract to
which the states of Texas, Louisiana, or Mississippi, including
their agencies, are a party.

Note: Executive Order (EO) 13706, Establishing Paid Sick Leave
for Federal Contractors applies to all contracts subject to the
Davis-Bacon Act for which the contract is awarded (and any
solicitation was issued) on or after January 1, 2017. If this
contract is covered by the EO, the contractor must provide
employees with 1 hour of paid sick leave for every 30 hours
they work, up to 56 hours of paid sick leave each year.
Employees must be permitted to use paid sick leave for their
own illness, injury or other health-related needs, including
preventive care; to assist a family member (or person who is
like family to the employee) who is ill, injured, or has other
health-related needs, including preventive care; or for reasons
resulting from, or to assist a family member (or person who is
like family to the employee) who is a victim of, domestic
violence, sexual assault, or stalking. Additional information
on contractor requirements and worker protections under the EO
is available at
https://www.dol.gov/agencies/whd/government-contracts.

Unlisted classifications needed for work not included within
the scope of the classifications listed may be added after
award only as provided in the labor standards contract clauses
(29CFR 5.5 (a) (1) (iii)).

The body of each wage determination lists the classifications
and wage rates that have been found to be prevailing for the
type(s) of construction and geographic area covered by the wage
determination. The classifications are listed in alphabetical
order under rate identifiers indicating whether the particular
rate is a union rate (current union negotiated rate), a survey
rate, a weighted union average rate, a state adopted rate, or a
supplemental classification rate.

Union Rate Identifiers

A four-letter identifier beginning with characters other than
"tsy"t, ""UAVG"", ?SA?, or ?SC? denotes that a union rate was
prevailing for that classification in the survey. Example:
PLUMO198-005 07/01/2024. PLUM is an identifier of the union
whose collectively bargained rate prevailed in the survey for
this classification, which in this example would be Plumbers.
0198 indicates the local union number or district council
number where applicable, i.e., Plumbers Local ©198. The next
number, 005 in the example, is an internal number used in
processing the wage determination. The date, 07/01/2024 in the
example, is the effective date of the most current negotiated
rate.

Union prevailing wage rates are updated to reflect all changes
over time that are reported to WHD in the rates

in the collective bargaining agreement (CBA) governing the
classification.

Union Average Rate Identifiers

https://sam.gov/wage-determination/SD20250016/3 4/6
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The UAVG identifier indicates that no single rate prevailed for
those classifications, but that 100% of the data reported for
the classifications reflected union rates. EXAMPLE:
UAVG-OH-0010 01/01/2024. UAVG indicates that the rate is a
weighted union average rate. OH indicates the State of Ohio.
The next number, 0010 in the example, is an internal number
used in producing the wage determination. The date, 01/01/2024
in the example, indicates the date the wage determination was
updated to reflect the most current union average rate.

A UAVG rate will be updated once a year, usually in January, to
reflect a weighted average of the current rates in the
collective bargaining agreements on which the rate is based.

Survey Rate Identifiers

The ""SU"" identifier indicates that either a single non-union
rate prevailed (as defined in 29 CFR 1.2) for this
classification in the survey or that the rate was derived by
computing a weighted average rate based on all the rates
reported in the survey for that classification. As a weighted
average rate includes all rates reported in the survey, it may
include both union and non-union rates. Example: SUFL2022-007
6/27/2024. SU indicates the rate is a single non-union
prevailing rate or a weighted average of survey data for that
classification. FL indicates the State of Florida. 2022 is the
year of the survey on which these classifications and rates are
based. The next number, 007 in the example, is an internal
number used in producing the wage determination. The date,
6/27/2024 in the example, indicates the survey completion date
for the classifications and rates under that identifier.

?SU? wage rates typically remain in effect until a new survey
is conducted. However, the Wage and Hour Division (WHD) has the
discretion to update such rates under 29 CFR 1.6(c)(1).

State Adopted Rate Identifiers

The ""SA"" identifier indicates that the classifications and
prevailing wage rates set by a state (or local) government were
adopted under 29 C.F.R 1.3(g)-(h). Example: SAME2023-007
01/03/2024. SA reflects that the rates are state adopted. ME
refers to the State of Maine. 2023 is the year during which the
state completed the survey on which the listed classifications
and rates are based. The next number, 007 in the example, is an
internal number used in producing the wage determination.

The date, 01/03/2024 in the example, reflects the date on which
the classifications and rates under the ?SA? identifier took
effect under state law in the state from which the rates were
adopted.

WAGE DETERMINATION APPEALS PROCESS

1) Has there been an initial decision in the matter? This can
be:

a) a survey underlying a wage determination
b) an existing published wage determination
c) an initial WHD letter setting forth a position on
a wage determination matter
d) an initial conformance (additional classification
and rate) determination

https://sam.gov/wage-determination/SD20250016/3 5/6
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On survey related matters, initial contact, including requests
for summaries of surveys, should be directed to the WHD Branch
of Wage Surveys. Requests can be submitted via email to
davisbaconinfo@dol.gov or by mail to:

Branch of Wage Surveys

Wage and Hour Division

U.S. Department of Labor

200 Constitution Avenue, N.W.
Washington, DC 20210

Regarding any other wage determination matter such as
conformance decisions, requests for initial decisions should be
directed to the WHD Branch of Construction Wage Determinations.
Requests can be submitted via email to BCWD-Office@dol.gov or
by mail to:

Branch of Construction Wage Determinations
Wage and Hour Division

U.S. Department of Labor

200 Constitution Avenue, N.W.

Washington, DC 20210

2) If an initial decision has been issued, then any interested
party (those affected by the action) that disagrees with the
decision can request review and reconsideration from the Wage
and Hour Administrator (See 29 CFR Part 1.8 and 29 CFR Part 7).
Requests for review and reconsideration can be submitted via
email to dba.reconsideration@dol.gov or by mail to:

Wage and Hour Administrator
U.S. Department of Labor

200 Constitution Avenue, N.W.
Washington, DC 20210

The request should be accompanied by a full statement of the
interested party's position and any information (wage payment
data, project description, area practice material, etc.) that
the requestor considers relevant to the issue.

3) If the decision of the Administrator is not favorable, an
interested party may appeal directly to the Administrative
Review Board (formerly the Wage Appeals Board). Write to:

Administrative Review Board
U.S. Department of Labor

200 Constitution Avenue, N.W.
Washington, DC 20210.

END OF GENERAL DECISION"
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PAYMENT AND PERFORMANCE BOND





