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ARTICLE 1 
DEFINITIONS 

 
1.1 Owner:  South Dakota Science and Technology Authority 
 
1.2 Contractor:  The person or entity identified as such in the Agreement for Construction, including 
authorized representatives. 
 
1.3 Subcontractor:  Any individual, firm or corporation to whom the Contractor sublets any part of 
the contract for supplying materials and labor, or only labor, at the site of the project. 
 
1.4 Contract Documents:  The Request for Proposal with Instructions to Bidders and attached 
Exhibits, the Plans, Drawings, and Specifications, and these General Conditions. 
 
1.5 Contract (or Agreement):  The Contract Documents form the contract.  The Contract may be 
amended or modified only in writing in the manner set forth in Article 13.  Nothing contained in the 
Contract Documents shall create any contractual relationship between the Owner and any Subcontractor, 
Sub-subcontractor or supplier. 
 
1.6 Work:  The completed construction required by the Contract Documents, and every part thereof, 
including all labor necessary to produce such construction, and all materials and equipment incorporated 
or to be incorporated into such construction. 
 
1.7 Project:  The total construction of which the work performed under the Contract Documents may 
be the whole or a part. 
 
1.8 Drawings or Plans:  The graphic and pictorial portions of the Contract Documents showing the 
design, dimensions and layout of the work including, but not limited to, plan views, elevation views, 
details, sections, schedules, and diagrams. 
 
1.9 Specifications:  The written requirements for materials, equipment, construction systems, 
standards and workmanship. 
 

ARTICLE 2 
EXECUTION, CORRELATION AND INTENT 

 
2.1 By executing the Agreement for Construction, the Contractor represents that Contractor has 
examined the Contract Documents.  The intent of the Contract Documents is to include all items necessary 
for the proper execution and completion of the Work.  The Contract Documents are complementary, and 
what is required by any one shall be as binding as if required by all. Work not covered in the Contract 



 

Documents will not be required unless it is consistent therewith and is reasonably inferable therefrom as 
being necessary to produce the intended results.  Words and abbreviations which have well-known 
technical, or trade meanings are used in the Contract Documents in accordance with such recognized 
meanings.  All Work mentioned or indicated in the Contract Documents shall be performed by the 
Contractor as part of this Contract unless it is specifically indicated in the Contract Documents that such 
Work is to be done by others.  Should the Drawings or the Specifications disagree in themselves or with 
each other, the Contractor shall provide the better quality or greater quantity of work and/or materials 
unless otherwise directed by written change. 
 
2.2 The organization of the Specifications into divisions, sections and articles, and the arrangement of 
Drawings shall not control the Contractor in dividing the Work among Subcontractors or in establishing 
the extent of work to be performed by any trade. 
 
2.3 Owner assumes no liability arising out of jurisdictional issues raised or claims advanced by trade 
organizations or other interested parties based on the arrangement or manner of subdivision of the content 
of the Specifications and Drawings. 
 
2.4 All indications or notations which apply to one of a number of similar situations, materials or 
processes shall be deemed to apply to all such situations, materials or processes wherever they appear in 
the Work, except where a contrary result is clearly indicated by the Contract Documents. 
 
2.5 Where codes, standards, requirements and publications or public and private trade associations or 
other bodies are referred to in the Specifications, references shall be understood to be in the latest revision 
prior to the date of receiving bids, except where otherwise indicated. 
 
2.6 Where no explicit quality or standards for materials or workmanship are established for Work, 
such Work is to be of good quality for the intended use and consistent with the quality of the surrounding 
Work, of the construction of the Project generally, and industry standards. 
 
2.7 All manufactured articles, materials, and equipment shall be applied, installed, connected, erected, 
used, cleaned, and conditioned in accordance with the manufacturer's written or printed directions and 
instructions unless otherwise indicated in the Contract Documents.  A copy of the manufacturer's written 
or printed directions shall be provided to the Owner upon completion of the project. 
 

ARTICLE 3 
OWNERSHIP, USE OF DOCUMENTS, CONFIDENTIALITY OF DOCUMENTS 

 
3.1 Ownership of Work Product 
Any plans, specifications, engineering calculations, technical data, reports, miscellaneous drawings, and 
all information contained therein provided by Owner, its consultants, employees, contractors and agents 
to the Contractor for the Contractor’s performance of its obligations under this agreement are the 
property of the Owner.  They are to be used only with respect to this Project and are not to be used for 
any other project.  The Contractor may not disseminate these materials to any person or entity nor may 
the Contractor use these materials for purposes other than work for the Owner, without the express 
written approval of the Owner.  The Owner shall not unreasonably withhold such approval for 
dissemination of these materials as necessary to subcontractors and suppliers. 
 



 

3.2 Confidentiality of Documents 
All reports, plans, specifications, engineering calculations, technical data, miscellaneous drawings, and 
information contained therein, provided to, or prepared by the Contractor, its owners, officers, 
employees, agents, consultants, suppliers, and subcontractors in connection with the Contractor’s 
performance under this agreement are confidential and the Contractor, its owners, officers, employees, 
agents, consultants, suppliers, and subcontractors shall not disclose this information to any person, 
individual, or entity without the express written permission of the Owner or as otherwise required by 
law. 
 
3.3 Return of Documents 
All documents covered by this Article 3 shall be delivered to the Owner at the completion of the Work.  
The Contractor may not retain any such documents for its own use without the express written 
permission of the Owner and any documents that are retained, with or without permission, shall be 
subject to all of the requirements of this Article 3. 
 
3.4 Terms to be Included In Subcontracts 
The Contractor shall include the requirements of this Article 3 in any contract it enters into with any 
consultants, subcontractors, suppliers, persons, individuals, or entities for the performance of any of the 
Contractor’s obligations under this agreement. 
 

ARTICLE 4 
OWNER'S RIGHTS AND RESPONSIBILITIES 

 
4.1 Information and Services Required of the Owner 
 
 4.1.1 The Owner shall secure and pay for necessary easements, permits, and other property rights 

required for the construction of the Project. 
 
 4.1.2 Information under the Owner's control shall be furnished by the Owner with reasonable 

promptness after receipt from the Contractor of a written request for such information. 
 
 4.1.3 Unless otherwise provided in the Contract Documents, the Contractor will be furnished 

with electronic copies of the Drawings and Specifications necessary for the execution of the Work.  
If no electronic copies are available Contractor will be furnished with a reasonable number of 
prints of Drawings and Specifications, at no cost to Contractor.  

 
 4.1.4 The foregoing are in addition to other duties and responsibilities of the Owner enumerated 

herein.  
 
4.2 Owner's Right to Stop the Work:  If the Contractor fails to correct defective Work as required by 
Article 14 or fails to carry out the Work in accordance with the Contract Documents in any material 
respect, the Owner, in addition to its other remedies, by a written order signed by the Owner,  may order 
the Contractor to stop the Work, or any portion thereof, until the cause for such order has been eliminated; 
however, this right of the Owner to stop the Work shall not give rise to any duty on the part of the Owner 
to exercise this right for the benefit of the Contractor or any other person or entity. 
 



 

4.3 Owner's Right to Carry Out the Work:  If the Contractor defaults or neglects to carry out the 
Work in accordance with the Contract Documents in any material respect and fails within three working 
days after receipt of written notice from the Owner or in such time as may be established in written notice 
from Owner to commence and continue correction of such default or neglect with diligence and 
promptness, or if the Work is not being performed properly or in accordance with the scheduling 
provisions of the Contract Documents in any material respect, whether or not the Contractor is in default, 
the Owner may, after the expiration of such notice period and without prejudice to any other remedy it 
may have, make good such deficiencies.  In such case an appropriate Change Order shall be issued 
deducting from the payments then or thereafter due the Contractor the cost of correcting such deficiencies, 
including compensation for Owner’s additional services made necessary by such default, neglect or 
failure.  If the payments then or thereafter due the Contractor are not sufficient to cover such amount, the 
Contractor shall pay the difference to the Owner upon demand.  If, in the sole judgment of the Owner, an 
emergency exists as a result of the Contractor's default, neglect or failure to correct defective work, which 
in the Owner's opinion, requires more immediate corrective action than the Contractor is able to provide, 
then the Owner may, without notice to the Contractor, perform such corrective work or cause it to be 
performed by others.  The Owner shall also have the right to carry out the Work, or any part thereof, 
during the period of any work stoppage without terminating the Contract.  If the Owner wishes to exercise 
this right it will give the Contractor three days’ notice of its intent to do so.  In any such case, an 
appropriate deductive Change Order shall be issued in accordance with Article 13, the amount of which 
shall not exceed an amount which equals the estimated direct cost, including the Owner’s fees, of 
performing the work which the Owner elects to perform and the proportionate amount of the Contractor's 
fee associated therewith. 
 
4.4 Owner's Right to Access for Observation or Other Work:  The Owner reserves the right of 
access to any part of the Work, at any time, for the purpose of observation, or testing, or to install other 
work, either with its own forces or with separate contractors.  Such access is not to be construed to mean 
partial occupancy by Owner, and no claim for additional compensation by the Contractor because of such 
access or installation of work will be considered.  Contractor shall cooperate with Owner during Owner's 
access or performance of work. 
 
4.5 Owner’s Representative:  Owner’s Representative on this project is: 
 
 Cory Pritchard, Project Engineer 

South Dakota Science and Technology Authority 
630 East Summit Street 
Lead, SD 57754 
Office: 605.722.5033 

 Email: cpritchard@sanfordlab.org 
 

ARTICLE 5 
CONTRACTOR'S RESPONSIBILITIES 

 
5.1 Review of Contract Documents:  The Contractor shall carefully study and compare the Contract 
Documents and shall at once report to the Owner any error, inconsistency or omission Contractor may 
discover.  The Contractor shall not be liable to the Owner for any damage resulting from any such errors, 
inconsistency or omission Contractor may discover and report, nor for any damage resulting from any 



 

such errors, inconsistencies or omissions which Contractor could not reasonably have discovered. The 
Contractor shall perform no portion of the Work at any time without Contract Documents. 
 
5.2 Supervision and Construction Procedures 
 
 5.2.1 The Contractor shall supervise and direct the Work, using the skill and attention necessary 

to complete the Work in a workmanlike manner.  The Contractor shall be solely responsible for all 
construction means, methods, techniques, sequences and procedures and for coordinating all 
portions of the Work under the contract.  The Owner shall have no control over, or responsibility 
for, any such matters. 

 
5.2.2 Nothing contained in the Contract Documents shall be interpreted by implication or 
otherwise as a direction by the Owner to the Contractor as to construction means, methods, 
techniques, sequences and procedures. If there is express reference to such means, methods, 
techniques, sequences and procedures, it is solely for the purpose of insuring that the Work will be 
produced in accordance with the desired objectives as set forth in the Contract Documents but such 
express reference shall in no way relieve the Contractor of its responsibilities in connection 
therewith.  If the Contractor does not wish to accept the responsibility for any means, techniques, 
sequences or procedures which are expressly set forth in the Contract Documents, then the 
Contractor shall notify the Owner in writing of the actual means, methods, techniques, sequences 
and procedures which Contractor will employ on the Work if these differ from those expressly 
referred to in the Contract Documents.  All loss, damage or liability or cost of correcting defective 
Work arising from the employment of any construction means, methods, techniques, sequences or 
procedures shall be borne by the Contractor notwithstanding that any of the same shall have been 
referred to expressly in the Contract Documents. 

 
 5.2.3 The Contractor shall be responsible to the Owner for the acts and omissions of 

Contractor’s employees, Subcontractors, Sub-subcontractors, materialmen and suppliers and 
their agents and employees, and other persons performing any of the Work. 

 
 5.2.4 The Contractor shall not be relieved from Contractor’s obligations to perform the Work 

in accordance with the Contract Documents by the use or occupancy of part of the Work by the 
Owner as provided in Article 4.4, by the performance of Work related to the Project by others as 
provided in Article 7.1, or by inspections, tests or approvals required or performed under Article 
8.7 by persons other than the Contractor. 

 
 5.2.5 The Contractor shall coordinate and supervise the Work performed by Subcontractors to 

the end that the Work is carried out without conflict between trades or jurisdictional disputes and 
so that no Subcontractor, at any time, causes delay to the general progress of the Work.  The 
Contractor and all Subcontractors shall at all times afford each other Subcontractor, any separate 
contractor, and the Owner, every reasonable opportunity for the installation of the Work and the 
storage of materials, and shall provide access to and the use of necessary loading dock and hoist 
facilities, adequate storage room and necessary utilities and other services. 

 
 5.2.6 Wherever the work of a Subcontractor is dependent upon the work of other Subcontractors, 

or the Contractor, the Contractor shall require the Subcontractor to: 
 



 

  5.2.6.1 Coordinate Subcontractor’s work with the dependent work; 
 
  5.2.6.2 Provide necessary dependent data and requirements; 
 
  5.2.6.3 Supply and/or install items to be built into dependent work of others; 
  5.2.6.4 Make provisions for dependent work of others; 
  
  5.2.6.5 Examine dependent drawings and specifications; 
 
  5.2.6.6 Examine previously placed dependent work; 
 
  5.2.6.7 Check and verify dependent dimensions of previously placed work; 
 
  5.2.6.8 Notify Contractor of previously placed dependent work or dependent dimensions 

which are unsatisfactory or will prevent a satisfactory installation of Subcontractor’s work; 
and 

 
  5.2.6.9 Not proceed with work until the unsatisfactory dependent conditions have been 

corrected. 
 
 Installation of Work by a Subcontractor in any given area shall constitute acceptance by the 

Subcontractor and Contractor of the previously placed dependent work. 
 
5.3 Labor and Materials 
 
 5.3.1 Unless otherwise provided in the Contract Documents, the Contractor shall provide and pay 

for all labor, materials, equipment, tools, construction equipment and machinery, water, heat, 
utilities, transportation, and other facilities and services necessary for the proper execution and 
completion of the Work, whether temporary or permanent and whether or not incorporated or to be 
incorporated in the Work.  The word "provide" shall mean furnish and install complete, including 
connections, unless otherwise specified.  All connection charges, assessments or inspection fees 
which may be imposed by any public agency or utility company are included in the Contract Sum 
and shall be the Contractor's responsibility. 

 
 5.3.2 The Contractor shall at all times enforce strict discipline and good order among 

Contractor’s employees and shall not employ on the Work any unfit person or anyone not skilled 
in the task assigned to him/her.  The Contractor shall be responsible to maintain and observe, and 
to require the Subcontractors to maintain and observe, sound labor practices, and shall require each 
Subcontractor to take all steps reasonably necessary to avoid labor disputes or stoppages. 

 
 5.3.3 Except in the event of emergency, no substantial field operations shall be performed 

outside of regular working hours without the prior approval of the Owner.  The Contractor will not 
be entitled to additional compensation for work performed outside of regular working hours except 
as otherwise expressly agreed in writing by the Owner prior to the performance of such overtime 
work.  Additional compensation for such authorized overtime shall be limited to the direct cost of 
the premium portion only of such authorized overtime.  No additional indirect cost or fee shall be 
included. 



 

 
 5.3.4 Substitutions 
 
  5.3.4.1 The products, materials and equipment of manufacturers referred to in the 

Specifications and the Drawings are intended to establish the standard of quality and design 
required by the Owner; however, products, materials and equipment manufacturers, other 
than those specified, may be used, if equivalent and approved in writing by the Owner. 

 
  5.3.4.2 It is deemed that the term 'or approved equal' is included after all products, 

materials and equipment referred to in the Specifications or the Drawings. 
 
  5.3.4.3 The Owner will be the sole judge of equivalency of proposed substitute products, 

materials, and equipment.  
 
  5.3.4.4 If the Contractor desires to use a substitute item, Contractor shall make application 

to the Owner in writing in sufficient time (having regard to the progress of the Work, the 
period of delivery of the goods concerned, and adequate time for the Owner's review) 
stating and fully identifying the proposed substitute, cost changes (if any), and submitting 
substantiating data, samples, brochures, etc. of item proposed.  It is the Contractor's 
responsibility to provide sufficient evidence by tests or other means to support any request 
for approval of substitution. 

 
  5.3.4.5 Prior to proposing any substitute item, the Contractor shall satisfy itself that the 

item Contractor proposes is, in fact, equal to that specified, that it will fit into the space 
allocated, that it affords comparable ease of operation, maintenance and service, that its 
appearance, longevity and suitability for the climate and use are comparable to that 
specified, and that the substitution is in the Owner's best interest. 

 
  5.3.4.6 The burden of proof that a proposed substitution is equal to a specified item shall be 

upon the Contractor, who shall support the request with sufficient test data and other means 
to permit the Owner to make a fair and equitable decision on the merits of the proposal.  
Any item by a manufacturer other than those cited in the Contract Documents, or of brand 
name or model number or of generic species other than those cited in the Contract 
Documents, will be considered a substitution. 

 
  5.3.4.7 Materials and methods proposed as substitutions for specified items shall be 

supported by certification of their acceptance for use by an authority, person or persons 
having jurisdiction over the use of the specified material or method. 

 
  5.3.4.8 Acceptance of substitutions shall not relieve the Contractor from responsibility for 

compliance with all the requirements of the Contract Documents.  The Contractor shall be 
responsible at its own expense for any changes in other parts of the Work of this Contract 
or the work of other contractors caused by its substitutions, including cost of all design and 
redesign services related thereto. 

 



 

  5.3.4.9 The Contract Term shall not be extended by any circumstances resulting from a 
proposed substitution, nor shall the Contractor be entitled to any compensation for any 
delay caused thereby or related thereto. 

 
  5.3.4.10 All costs for the evaluation of proposed substitutions, whether approved or not, 

shall be borne by the Contractor. 
 
 5.3.5 All materials and equipment shall be delivered, handled, stored, installed and protected to 

prevent damage in accordance with best current practice in the industry, in accordance with 
manufacturers' specifications and recommendations, and in accordance with Contract Document 
requirements.  The Contractor will store packaged materials and equipment in their original and 
sealed containers, marked with the brand and manufacturer's name, until ready for use, and deliver 
materials and equipment in ample time to facilitate inspections and tests prior to installation. The 
term 'delivery' in reference to any item specified or indicated, means the unloading and storing 
with proper protection at the project site.  Damaged materials or equipment will be rejected and 
removed from the site by the Contractor. 

 
 5.3.6 Before ordering materials, equipment, or performing Work, the Contractor shall verify 

indicated dimensions. If a discrepancy exists, the Contractor shall notify the Owner of same 
immediately.  The Owner will then clarify the intended design.  The Contractor shall take field 
measurements required for the proper fabrication and installation of the Work.  Upon 
commencement of any item of Work, the Contractor shall be responsible for dimensions related to 
such item of Work. 

 
5.4 Guarantees/Warranty 
 
 5.4.1 The Contractor guarantees and warrants to the Owner that all materials and equipment 

furnished under this Contract will be new unless otherwise specified, and that all Work will be of 
good quality, free of any defect in equipment, material, or design furnished, or workmanship 
performed by the Contractor or any Subcontractor or supplier at any tier and in conformance with 
the Contract Documents.  All Work not conforming to these requirements, including substitutions 
not properly approved and authorized, may be considered defective.  If required by the Owner, the 
Contractor shall furnish satisfactory evidence as to the kind and quality of materials and 
equipment.   

 
5.4.2 This warranty shall continue for a period of 1 year from the date of final acceptance of 
the Work. If Owner takes possession of any part of the Work before final acceptance, this 
warranty shall continue for a period of 1 year from the date Owner takes possession. 

  
 5.4.3 The Contractor shall remedy at the Contractor’s expense any failure to conform, or any 
 defect. In addition, the Contractor shall remedy at the Contractor’s expense any damage to 
 Owner-owned or controlled real or personal property, when that damage is the result of- 
 
             5.4.3.1  The Contractor’s failure to conform to contract requirements; or 
 
             5.4.3.2  Any defect of equipment, material, workmanship, or design furnished. 
 



 

5.4.4 The Contractor shall restore any Work damaged in fulfilling the terms and conditions of 
 Warranty.  In the event of repairs or replacement under the terms of this Warranty, the Contractor’s 
 warranty with respect to Work repaired or replaced will be extended and will continue for 1 year 
 from the date of repair or replacement. 

 
5.4.5  Owner shall notify the Contractor, in writing, within a reasonable time after the discovery of 

 any failure, defect, or damage. 
 
       5.4.6  If the Contractor fails to remedy any failure, defect, or damage within a reasonable time after 
 receipt of notice, Owner shall have the right to replace, repair, or otherwise remedy the failure, 
 defect, or damage at the Contractor’s expense. 
 
      5.4.7 With respect to all warranties, express or implied, from Subcontractors, manufacturers, or 
 suppliers for work performed and materials furnished under the Agreement for Construction, the 
 Contractor shall: 
 
             5.4.7.1  Obtain all warranties that would be given in normal commercial practice; 
 
             5.4.7.2  Require all warranties to be executed, in writing, for the benefit of Owner; and 
 
             5.4.7.3  Enforce all warranties for the benefit of Owner.  In the event the Contractor’s  
  warranty under subsection 5.4.2 has expired, Owner may bring suit at its expense to enforce a 
  Subcontractor’s, manufacturer’s, or supplier’s warranty. 
 

5.4.8  Unless a defect is caused by the intentional act or omission or negligence of the Contractor or 
 Subcontractor or supplier at any tier, the Contractor shall not be liable for the repair of any defects of 
 material or design furnished by Owner nor for the repair of any damage that results from any defect 
 in Owner-furnished material or design. 

 
 5.4.9  The Contractor will indemnify the Owner against loss, including loss of use and lost 

revenues resulting from a breach of the Contractor's guaranty and warranty under this Article 5.4, 
whether the loss arises before or after the Owner's acceptance of the Work. 

 
 5.4.10 Where the Contract Documents provide for equipment and material warranties in addition 

to the Contractor’s guarantees and warranty contained in Article 5.4.1, such warranties shall at a 
minimum: 

 
5.4.10.1 Provide that the term of the warranty shall start on the date of substantial 
completion of the project or the date the Owner takes beneficial occupancy of any portion 
of the project that requires the use or start-up of the warranted equipment or material, 
whichever date occurs first. 
 
5.4.10.2  Provide for complete repair or replacement of defective equipment or material. 
 
5.4.10.3  Provide all materials, shipping, and labor necessary to repair or replace defective 
equipment or material at no expense to the Owner. 
 



 

5.4.10.4  Provide that any replacement parts used in repairing or replacing defective 
equipment or material shall be new or in a like-new condition. 
 
5.4.10.5  Provide for the complete repair or replacement of defective equipment or material 
within two weeks after receiving written notice of the defect; provided however, that the 
Owner may, at its sole discretion, grant an extension of time for good cause shown. 
 
5.4.10.6  Provide for no limitation of liability should the Contractor and/or manufacturer 
fail to repair or replace defective equipment or material within the time specified in Article 
5.4.10.5 or should the remedy of repair or replacement otherwise fail. 
 
5.4.10.7  Be construed under South Dakota law. 
 
5.4.10.8  Provide that any legal action brought on the warranty shall be brought only in a 
South Dakota state court. 

 
 5.4.11 Nothing in this Article 5.4 or elsewhere in the Contract Documents shall relieve the 
 Contractor or any Subcontractor, manufacturer, or supplier of any tier of liability for any defect 
 which manifests itself or is otherwise discovered after the warranty and guarantee period provided 
 for herein. 

 
5.5 Taxes:   The Contractor shall pay all sales, consumer, use, excise, and other similar taxes for the 
Work or portions thereof which are to be provided by the Contractor which are legally enacted at the time 
bids are received, whether or not yet effective.  The determination of the applicability of any particular tax 
and the amounts due is the responsibility of the Contractor. The Contractor is directed to the South Dakota 
Department of Revenue for inquiries concerning taxes which may be due at:  
https://dor.sd.gov/businesses/taxes/. 
 
5.6 Permits, Fees and Notices 
 
 5.6.1 The Contractor shall secure and pay for all permits and governmental fees, licenses and 

inspections necessary for the proper execution and completion of the Work which are customarily 
secured after execution of the Contract and which are legally required at the time the bids are 
received.   

 
 5.6.2 The Contractor shall give all notices and comply with all laws, ordinances, rules, 

regulations and lawful orders of any public authority bearing on the performance of the Work and 
shall indemnify the Owner against all costs, fines and damages, and all actions, claims and 
proceedings, due to its failure to do so. 

 
 5.6.3 The Contractor and its Subcontractors shall acquaint themselves with all codes governing 

their work and shall complete the Work in conformance with all codes governing their work.   
 
 5.6.4 It is not the responsibility of the Contractor to make certain that the Contract Documents 

are in accordance with applicable laws, statutes, building codes and regulations.  If the Contractor 
observes that any of the Contract Documents are at variance therewith in any respect, Contractor 



 

shall promptly notify the Owner in writing, and any necessary changes shall be accomplished by 
appropriate modification. 

 
 5.6.5 If the Contractor performs any Work knowing it to be contrary to such laws, ordinances, 

rules and regulations, and without such notice to the Owner, Contractor shall assume full 
responsibility therefor and shall bear all costs attributable thereto. 

 
5.7 Contractor’s Representative:  The Contractor shall employ a competent Representative and 
necessary assistants all of whom are acceptable to the Owner and who shall be in attendance at the Project 
site during the progress of the Work.  The Contractor’s Representative shall represent the Contractor and 
all communications given to the Contractor’s Representative shall be as binding as if given to the 
Contractor.  Important communications shall be confirmed in writing.  Other communications shall be so 
confirmed on written request in each case.  The Contractor’s Representative shall not be changed without 
the Owner’s consent.  The Contractor’s Representative on this Project is Name (email). 
 
5.8 Shop Drawings, Product Data and Samples 
 
 5.8.1 Shop Drawings are drawings, diagrams, schedules or other data specially prepared for the 

Work by the Contractor or any Subcontractor, manufacturer, supplier, or distributor to illustrate 
some portion of the Work. 

 
 5.8.2 Product Data are illustrations, standard schedules, performance charts, instructions 

brochures, diagrams and other information furnished by the Contractor to illustrate a material, 
product or system for some portion of the Work. 

 
 5.8.3 Samples are physical examples which illustrate materials, equipment or workmanship and 

establish standards by which the Work will be judged. 
 
 5.8.4 The Contractor shall submit a schedule for submittal of Shop Drawings, Product Data and 

Samples to the Owner for review.  The Contractor shall review, approve and submit to the Owner, 
with reasonable promptness and in such sequence as to cause no delay in the Work or in the work 
of any separate contractor, all Shop Drawings, Product Data and Samples required by the Contract 
Documents. 

 
  5.8.4.1 The Owner reserves the right to review Shop Drawings, Product Data, Samples and 

submittals in a sequence consistent with the sequence of erection, installation and assembly 
of the various elements of the Work. 

 
  5.8.4.2  No extension of time will be granted, nor will any consideration be given to claims 

arising out of the Contractor's failure to submit any Shop Drawing, Product Data, Samples 
or related submittals according to the schedule or otherwise in a manner which does not 
allow adequate lead time for Owner’s review, or does not allow ample time for revision, 
resubmission and subsequent review by the Owner as required. 

 
  5.8.4.3  Composite Drawing:  In the interest of coordinating and expediting the work in 

critical areas, i.e. exterior wall components, mechanical/electrical systems, and other areas 
so requested by the Owner, the Contractor shall prepare and submit, to the Owner for 



 

review, Composite Drawings embodying the Work of the various trades and/or 
Subcontractors involved.  After review, the Contractor shall distribute prints or reviewed 
Composite Drawings to affected trades and/or Subcontractors.  The Contractor shall require 
that the involved trades and/or Subcontractors cooperate in preparation of the Composite 
Drawings to assure proper coordination between trades and/or Subcontractors.  The 
participating trades and/or Subcontractors shall indicate their approval on these drawings. 

  
 5.8.5 By approving and submitting Shop Drawings, Product Data and Samples, the Contractor 

represents that Contractor has determined and verified all materials, field measurement, and field 
construction criteria related thereto, checked the Shop Drawings, Product Data, and Samples for 
complete dimensional accuracy; that Contractor has checked to insure that work contiguous with 
and having bearing on the Work shown on the Shop Drawings is accurately and clearly shown, that 
Contractor has checked the Shop Drawings against the Composite Drawings prepared by the 
Contractor, that the Work has been coordinated and that the equipment will fit into the assigned 
spaces, and that Contractor has checked and coordinated the information contained within such 
submittals with the requirements of the Work and of the Contract Documents. 

 
  5.8.5.1  Any Shop Drawing, Product Data or Sample submitted without Contractor's 

approval will not be processed for review by the Owner, but will be returned to the 
Contractor for compliance with the above procedures, in which event it will be deemed that 
the Contractor has not complied with the provisions herein specified and the Contractor 
shall bear the risk of all delays as if no Shop Drawing, Product Data and Sample had been 
submitted. 

 
 5.8.5.2 Shop Drawings shall bear a coordination and approval stamp signed by the 

Contractor and each contiguous Subcontractor, which shall confirm the representations set 
forth in Article 5.8.5.  Shop Drawings shall bear the seal of a registered professional 
engineer when required by the Specifications or state law. 

 
 5.8.6 The Contractor shall direct specific attention, in writing or on resubmitted Shop Drawings, 

Product Data or Samples, to revisions other than those requested by the Owner on previous 
submittals.  Unless such written notice has been given, the Owner's action on a resubmitted Shop 
Drawing, Product Data, or Sample shall not constitute review and action of any changes not 
requested on the prior submittal. 

 
 5.8.7 No portion of the Work requiring submission of a Shop Drawing, Product Data or Sample 

shall be commenced until the submittal has been approved by the Owner.  All such portions of the 
Work shall be in accordance with approved submittals. 

 
5.9 Use of Site 
 
 5.9.1 The Contractor shall confine operations at the Site to areas permitted by law, ordinances, 

permits and the Contract Documents, and shall not unreasonably encumber the Site with any 
unnecessary or surplus materials or equipment or debris. 

 
 5.9.2 Notwithstanding the designation of construction limits or the indication of temporary 

fences or barricades, the provisions of the Contract Documents governing certain portions or 



 

phases of the Work may require that certain operations be carried out beyond such designated 
limits.  Trenching, utility work, site development, landscaping and all other Work, if required 
beyond such designated limits, shall be scheduled in such a manner as to cause or occasion a 
minimum of inconvenience or disturbance or interference with the normal operation of the Owner, 
abutters, and the public.  The Contractor shall obtain the Owner's prior approval for such 
operations, prosecute such operations expeditiously, and restore the affected area and other areas 
needed for access to their original condition immediately upon completion of such operations, 
unless otherwise specified herein. 

 
 5.9.3 All operations shall be carried out so as to avoid endangering any adjacent facility or 

property, or interrupting, restricting or otherwise infringing or interfering with the use thereof. 
 
 5.9.4 The Contractor shall confine operations at the site to work related activities.  
 
5.10 Cutting and Patching of Work 
 
 5.10.1 The Contractor shall be responsible for all cutting, fitting or patching that may be required 

to complete the Work or to make its several parts fit together properly. 
 
 5.10.2 The Contractor shall not damage or endanger any portion of the Work or the work of the 

Owner or any separate contractors or adjacent facilities by cutting, patching or otherwise altering 
any work, or by excavation.  The Contractor shall not cut or otherwise alter the work of the Owner 
or any separate contractor except with the written consent of the Owner and of such separate 
contractor.  The Contractor shall not unreasonably withhold from the Owner or any separate 
contractor its consent to cutting or otherwise altering the Work. 

 
 5.10.3 Structural elements of the Work shall not be cut, patched or otherwise altered or repaired 

without prior written authorization by the Owner. 
 
 5.10.4 Authorization to proceed with remedial operations for any damaged or defective element or 

portion of the Work shall not constitute a limitation or a waiver of the Contractor's right to require 
the removal and replacement of any Work which fails to fulfill the requirements of the Contract 
Documents. 

 
5.11 Cleaning Up 
 
 5.11.1 The Contractor at all times shall keep the Site and related area free from accumulation of 

waste materials or rubbish caused by Contractor’s operations.  At the completion of the Work, 
Contractor shall remove all waste materials and rubbish from and about the Project site as well as 
tools, construction equipment, machinery and surplus materials.  All waste and rubbish shall be 
removed from the Site at least weekly and more often if necessary. 

 
 5.11.2 If the Contractor fails to maintain a clean and safe Project and/or fails to clean up at the 

completion of the Work, the Owner may do as provided in Article 4.3 and the cost thereof shall be 
charged to the Contractor. 

 



 

5.12 Communications:  The Contractor shall forward all communications to the Owner through 
Owner’s Representatives set forth in Article 4.5. 
 
5.13 Royalties and Patents:  The Contractor shall pay all royalties and license fees, and shall defend all 
suits or claims for infringement of any patent rights and shall save the Owner harmless from loss on 
account thereof, except that the Owner shall be responsible for all such loss when a particular 
manufacturer or manufacturers are specified, but if the Contractor has reason to believe that the design, 
process or product specified is an infringement of a patent, Contractor shall be responsible for such loss 
unless he promptly gives such information to the Owner in writing. 
 
5.14 Indemnification 
 
 5.14.1 To the fullest extent permitted by law, the Contractor shall indemnify, defend and hold 

harmless the Owner, and its consulting engineers, and their respective successors, agents and 
employees from and against all claims, damages, liabilities, losses and expenses, including but not 
limited to attorneys’ fees, arising out of or resulting from the performance of the Work, provided 
that any such claim, damage, loss or expense (1) is attributable to bodily injury, sickness, disease 
or death, or to injury to or destruction of tangible property (including the Work itself) including the 
loss of use resulting therefrom, and (2) is caused in whole or in part by any tortious act or omission 
of the Contractor, any Subcontractor, anyone directly or indirectly employed by any of them or 
anyone for whose acts any of them may be liable, regardless of whether or not it is caused in part 
by a party indemnified hereunder.  Such obligations shall not be construed to negate, abridge or 
otherwise reduce any other right or obligation or indemnity which would otherwise exist as to any 
party or person described in this Article 5.14. 

 
 5.14.2 In any and all claims against the Owner, or any of its consultants, and their respective 

successors, agents or employees by any employee of the Contractor, any Subcontractor, anyone 
directly or indirectly employed by any of them or anyone for whose acts any of them may be 
liable, the indemnification obligation under this Article 5.14 shall not be limited in any way by any 
limitation on the amount or type of damages, compensations or benefits payable by or for the 
Contractor or any Subcontractor under workers' compensation acts, disability benefit acts, or other 
employee benefit acts. 

 
 5.14.3 The Contractor agrees to defend, indemnify and save the Owner or any of Owner’s 

consulting engineers, and their respective successors, agents or employees harmless from all costs, 
liabilities, damages or expenses, including reasonable attorneys’ fees, incurred by them, by virtue 
of any claim or claims whatsoever filed by any Subcontractor, Sub-subcontractor, mechanic, 
laborer or materialman making claims arising from the Work by, through, or under the Contractor.  
The Contractor also hereby agrees to defend, indemnify and hold harmless, protect, and defend the 
Owner and Owner’s consulting engineers, and their respective successors, agents or employees 
from and against any liability, claim, judgment, loss, damage, including but not limited to direct, 
indirect and incidental and consequential damages, attorneys’ fees, court costs and expenses of 
collection, occasioned in whole or in part by the failure of the Contractor, its Subcontractors, or 
Sub-subcontractors to comply with any of the terms or provisions of the Contract Documents. 

 
 5.14.4  Anything in the foregoing to the contrary notwithstanding, the Contractor’s obligation to 

indemnify as set forth above shall include any claims, damages, liabilities, losses and expenses, 



 

including but not limited to attorneys’ fees and expert witness feesarising out of related to the use 
by Contractor of any of Owner’s equipment, and said obligation to indemnify shall arise regardless 
of any tortious act or omission, or lack thereof, by Contractor 

 
5.15 Default 
 
 5.15.1 The Contractor shall be in default of the Contract if: 
 
  5.15.1.1 Contractor refuses or fails to prosecute the Work in accordance with the Contract 

Documents in any material respect; 
 
  5.15.1.2 Contractor fails to make proper payment to Subcontractors for materials or labor 

(provided Owner shall have paid to Contractor any payments due from Owner in 
connection with such materials or labor); 

 
  5.15.1.3 Contractor disregards laws, ordinances, rules, building codes and regulations or 

orders of any public authority having jurisdiction; 
 
  5.15.1.4 Contractor fails to coordinate its work with other contractors and Subcontractors 

as required under Article 7 of these General Conditions; 
 
  5.15.1.5 Contractor fails to comply with the scheduling requirements of the Contract;  
 
  5.15.1.6 Contractor fails to promptly replace rejected material or correct rejected 

workmanship; or 
 
  5.15.1.7 Contractor fails in any material respect to observe any other terms, provisions, 

conditions, covenants and agreements in the Contract to be observed and performed on the 
part of the Contractor. 

 
 5.15.2 In the event of any default by Contractor under the Contract, Owner shall have the right to 

take such measures as it deems necessary to correct the default, at the Contractor's sole cost and 
expense, and to deduct such costs, including but not limited to the Owner’s fees, from amounts 
otherwise owing to the Contractor, or to terminate the Contract in accordance with Article 15.2 of 
the General Conditions, in addition to any and all other remedies that Owner may now or hereafter 
have.  If the amounts owing to the Contractor are insufficient to cover the Owner's cost of 
corrections, the Contractor shall pay such amount promptly upon demand. 

 
5.16 Use of Owner’s Equipment. 
 
 5.16.1 If the Contractor uses Owner’s equipment in connection with the Work, Contractor shall be 

responsible to use the equipment in a good and businesslike manner and consistent with the 
Owner’s environmental, health and safety requirements and applicable law.  If the equipment is 
damaged or destroyed while being used by Contractor or while in Contractor’s care, custody or 
control, regardless of the cause or party responsible for the damage or destruction, Contractor shall 
repair or replace the equipment at Contractor’s expense.  Nothing in the foregoing shall require the 
Contractor to be responsible for ordinary wear and tear.   



 

 
 5.16.2  If the Contractor’s use or care, custody or control of Owner’s equipment results in damage 

or injury to Owner’s property or employees, Contractor shall be liable for any such damage or 
injury, and Contractor shall promptly repair or replace the equipment so as not to interfere with 
Owner’s operations. 

 
 5.16.3  Prior to using or taking custody of any of Owner’s equipment, Contractor shall provide 

proof reasonably acceptable to Owner that the Contractor’s liability insurance will afford coverage 
for any claims arising out of Contractor’s use or care, custody or control of Owner’s equipment, 
and that Contractor carries property insurance that will cover Contractor’s obligation to repair or 
replace Owner’s equipment as provided herein.  

 
 5.16.4 Nothing in this section 5.16 shall be construed to authorize Contractor to use Owner’s 

equipment without Owner’s prior written consent and upon such terms and conditions as Owner 
may require. 

 
ARTICLE 6 

SUBCONTRACTORS 
 
6.1 Definitions 
 
 6.1.1 A Subcontractor is a person or entity who has a direct contract with the Contractor to 

perform any of the Work at the site. The term Subcontractor is referred to throughout the Contract 
Documents and means a Subcontractor or its authorized representative.  The term Subcontractor 
does not include any separate contractor or its subcontractors. 

 
 6.1.2 A Sub-subcontractor is a person or entity who has a direct or indirect contract with a 

Subcontractor to perform any of the Work at the site.  The term Sub-subcontractor is referred to 
throughout the Contract Documents and means a Sub-subcontractor or an authorized representative 
thereof. 

 
6.2 Award of Subcontracts and Other Contracts for Portions of the Work.  The Contractor shall 
conduct an investigation of each of its proposed Subcontractor’s capabilities to assure each is responsible 
and has the requisite experience, skill, physical plant, and financial strength necessary to perform each 
Subcontractor’s respective Work.  The Contractor shall not contract with any Subcontractor that is not 
responsible or does not have the requisite experience, skill, physical plant, and financial strength necessary 
to perform its part of the Work. 
 
6.3 Subcontractual Relations 
 
 6.3.1 The Contractor shall not include any provisions in its contracts with its Subcontractors 

which will in any way prejudice the rights of the Owner under the Contract between the Owner and 
the Contractor. 

 
 6.3.2 The Subcontract agreement shall require the Subcontractor to consent to any assignment of 

the Subcontract to the Owner in the event of a default by the Contractor hereunder. 
 



 

 6.3.3 Nothing in Article 6 shall be construed to create a privity of contract between the Owner 
and any Subcontractor. 

 
6.4 Notification of Subcontractors to Owner.  Contractor shall provide to Owner a listing of every 

Subcontractor that Contractor intends to employ on the Project and include: Company name, 
representative name, phone number, and email address. 

 
ARTICLE 7 

WORK BY OWNER OR BY SEPARATE CONTRACTORS 
 
7.1 Owner's Right to Perform Work and to Award Separate Contracts 
 
 7.1.1 The Owner reserves the right to perform work related to the Project with its own forces, 

and to award separate contracts in connection with such work.  Such work may include Work 
assigned to the Contractor under the Contract Documents, which Work is not being performed 
properly or in accordance with the scheduling provisions of the Contract Documents, whether or 
not the Contractor is in default under Article 5.15.1 and whether or not the Owner has terminated 
the Contract under Article 15.2.  If the Owner elects to exercise this right it will do so upon 
reasonable notice to the Contractor.  There shall be an appropriate adjustment in amounts payable 
to the Contractor to reflect the Work undertaken by the Owner, which the parties shall confirm by 
Change Order in accordance with Article 13.  If the Contractor claims that the delay involved is 
because of action or inaction by the Owner, Contractor shall make such claim as provided 
elsewhere in the Contract Documents. 

 
 7.1.2 The Owner will provide for the coordination of the work of its own forces and of each 

separate contractor with the Work of the Contractor, who shall cooperate therewith as provided in 
Article 7.2. 

 
7.2 Mutual Responsibility 
 
 7.2.1 The Contractor shall afford the Owner and separate contractors’ reasonable opportunity and 

all required facilities for the introduction and storage of their materials and equipment and the 
execution of their work and shall connect and coordinate its Work with theirs as required by the 
Contact Documents. 

 
 7.2.2 If any part of the Contractor's Work depends for proper execution or results upon the work 

of the Owner or any separate contractor, the Contractor shall, prior to proceeding with the Work, 
promptly report to the Contractor any apparent discrepancies or defects in such other work that 
render it unsuitable for such proper execution and results.  Failure of the Contractor to report shall 
constitute an acceptance of the Owner's or separate contractor's work as fit and proper to receive 
the Work, except as to defects which may subsequently become apparent in such work by others. 

 
 7.2.3 Any costs caused by defective or ill-timed work shall be borne by the party responsible 

therefor. 
 



 

 7.2.4 Should the Contractor wrongfully cause damage to the work or property of the Owner or of 
a separate contractor, or to other work on the site, the Contractor shall promptly remedy such 
damage. 

 
 7.2.5 Should the Contractor wrongfully cause damage to the work or property of any separate 

contractor, the Contractor shall upon due notice promptly attempt to settle with such other 
contractor by agreement, or otherwise to resolve the dispute.  If such separate contractor sues or 
initiates an arbitration proceeding against the Owner on account of any damage alleged to have 
been caused by the Contractor, the Owner shall notify the Contractor who shall participate in the 
defense of such proceedings at the Contractor's expense, and if any judgment or award against the 
Owner arises therefrom, the Contractor shall pay or satisfy it and shall reimburse the Owner for all 
attorneys' fees and court or arbitration costs which the Owner has incurred. 

 
7.3 Owner's Right to Clean Up:  If a dispute arises between the Contractor and separate contractors 
as to their responsibility for cleaning up the Project Site and related areas on a routine basis as required by 
Article 5.11, the Owner may clean up and charge the cost thereof to the contractors responsible therefor as 
the Owner shall determine to be just. 

 
ARTICLE 8 

MISCELLANEOUS PROVISIONS 
 
8.1 Governing Law:  The Contract shall be governed by South Dakota law, without respect to the 
conflict of laws provisions thereof. 
 
8.2 Successors and Assigns:  The Owner and the Contractor each binds itself, its successors, assigns 
and legal representatives to the other party hereto and to the successors, assigns and legal representatives 
of such other party in respect to all covenants, agreements and obligations contained in the Contract 
Documents.  The Contractor shall not assign the Contract or sublet it as a whole without the written 
consent of the Owner, nor shall the Contractor assign any money due or to become due to it hereunder, 
without the previous written consent of the Owner. 
 
8.3 Written Notice:  All notices, demands and other communications hereunder shall be in writing 
and shall be deemed to have been given if sent pursuant to Article VII of the Agreement for Construction. 
 
8.4 Claims for Damages:  Should either party to the Contract suffer injury or damage because of any 
act or omission of the other party or of any of its employees, agents or others for whose acts it is legally 
liable, claim shall be made in writing to such other party within 30 days after the first discovery of such 
injury or damage. 
 
 
8.5 Payment and Performance Bond:  Before commencing the Work, the Contractor shall provide a 
Payment and Performance Bonds in the forms attached hereto as Exhibit G. 
 
8.6 Rights and Remedies 
 
 8.6.1 The duties and obligations imposed by the Contract Documents and the rights and remedies 

available thereunder shall be in addition to and not a limitation of any duties, obligations, rights 



 

and remedies otherwise imposed or available by law.  This provision relates particularly to the 
Contractor's obligations under Article 14.2.2. 

 
 8.6.2 No action or failure to act by the Owner or Contractor shall constitute a waiver of any right 

or duty afforded either of them under the Contract, nor shall any such action or failure to act 
constitute an approval of or acquiescence in any breach thereunder, except as may be specifically 
agreed in writing. 

 
8.7 Tests 
 
 8.7.1 If the Contract Documents, laws, ordinances, rules, regulations or orders of any public 

authority having jurisdiction require any portion of the Work to be inspected, tested or approved, 
the Contractor shall give the Owner timely notice of its readiness so the Owner may observe such 
inspection, testing or approval.  The Contractor shall perform and bear all costs of such 
inspections, tests and approvals, unless otherwise provided. 

 
  8.7.1.1 Where certain testing and inspection requirements are set forth in the various 

sections of the Contract Documents to be performed at the expense of the Owner, the 
Owner will retain the services of testing laboratories, agencies, or consultants, to perform 
such tests or inspections and render such services as may be required to verify that the work 
fulfills the requirements and intent of the Contract Documents.  Such services will be 
performed in a manner consistent with the requirements of the Owner and the various 
agencies having jurisdiction over the Work and in accordance with reasonable standards of 
architectural and engineering practice. 

 
  8.7.1.2 The Owner reserves the right to modify the scope of or to re-allocate any of the 

testing and inspection services specified in the various sections of the Contract Documents 
to be performed by a testing laboratory, agency or consultant retained by the Owner in 
connection with the Work when it can be satisfactorily established that such adjustment in 
scope is consistent with the intent of the Contract Documents.  In the event that the 
Contractor shall not concur with such modification of scope or re-allocation of such 
services, Contractor shall immediately notify the Owner in writing. 

 
 8.7.2 If the Owner determines that any Work requires special inspection, testing, or approval 

which Article 8.7.1 does not include, Owner will, by written authorization, order the performance 
of such services by qualified independent testing laboratories, agencies or consultants as may 
reasonably be required or instruct the Contractor to order such special inspection, testing or 
approval, and the Contractor shall give notice as provided in Article 8.7.1.  If such special 
inspection or testing reveals a failure of the Work to comply with the requirements of the Contract 
Documents, the Contractor shall bear all costs thereof, including the cost of the tests, correction of 
the Work, and the cost of retesting; otherwise the Owner shall bear such costs, and an appropriate 
Change Order shall be issued. 

 
  8.7.2.1 If Owner's observation or any inspection or testing undertaken pursuant to Article 

8.7 reveals a failure in any one of a number of identical or similar items or elements 
incorporated in the Work to comply with (1) the requirements of the Contract Documents 
or, (2) with respect to the performance of the Work, with laws, ordinances, rules, 



 

regulations, building codes or orders of any public authority having jurisdiction, the Owner 
will have the authority to order inspection and/or testing of all such items or elements of the 
Work, or of a representative number of such items or elements of the Work, as Owner may 
in its reasonable opinion consider necessary or advisable, and the Contractor shall bear all 
costs thereof, including the cost of the tests, correction of the Work, and the cost of 
retesting made necessary thereby.   

 
 8.7.3 Required certificates of inspection, testing or approval shall be secured by the Contractor 

and promptly delivered to the Owner. 
 
  8.7.3.1 The Contractor shall obtain and deliver promptly to the Owner any certificates of 

final inspection of any part of the Work or operating permits for any mechanical or 
electrical apparatus, such as elevators, escalators, boilers, air compressors, fire alarms, etc., 
which may be required by law to permit full use and occupancy of the premises by the 
Owner.  Except as is otherwise provided in Article 9.1.3, receipt of such permits or 
certificates by the Owner shall be a condition precedent to Completion of the Work. 

 
  8.7.3.2 Copies of reports issued as a result of services performed at the expense of the 

Owner pursuant to the provisions of this Article will be distributed to all parties to the 
Contract. 

 
 8.7.4 If the Owner is to observe the inspections, tests or approvals required by the Contract 

Documents, Owner will do so promptly and, where practicable, at the source of supply. 
 
 8.7.5 In connection with testing and inspection services performed at the expense of the Owner, 

the Contractor shall provide samples of materials and/or elements of the Work required as test 
specimens and shall provide incidental labor and facilities at the site reasonably required in support 
of such services. 

 
 8.7.6 The cost of testing services required solely for the convenience of the Contractor in its 

scheduling and performance of the Work shall be borne by the Contractor. 
 
 8.7.7 The cost of testing services related to remedial operations performed to correct deficiencies 

in the Work shall be borne by the Contractor. 
 
 8.7.8 If, during the course of the performance of any testing, inspection, control, balancing, 

adjusting, or similar work by the Contractor or an agent of the Contractor, it is the opinion of the 
Owner that the Contractor or said agent has failed to perform such work in a satisfactory manner, 
the Contractor shall, at its own expense, retain the services of a service organization which is 
satisfactory to the Owner for the performance of such work. 

 
8.7.9 Contractor agrees to use the E-Verify System (www.uscis.gov) to verify the employment 
eligibility of all employees assigned to this Contract and all new hires working in the United States, 
and to provide E-Verify documentation to the SDSTA within ten (10) days of execution of this 
Contract. If Contractor is a sole proprietorship with no employees, E-Verify is not required. 
Contractor further agrees to maintain an active registration, during the term of the Contract, with the 
System for Award Management (www.sam.gov). 



 

 
8.7.10 SDSTA is required by a Cooperative Agreement (CA) with the U.S. Department of Energy’s 
Office of Science to control access to the facility by foreign nationals and to provide protection 
against any potential compromise of information, equipment or technology. In order to comply with 
these requirements, SDSTA has adopted a Foreign Access Policy and Foreign Access 
Procedure.  The Contractor is responsible to ensure compliance with the Foreign Access Policy and 
Foreign Access Procedure.  Without limiting the generality of the foregoing, before a SURF visit or 
assignment can occur, proof of identity and citizenship are required for all foreign national visitors to 
verify the foreign national’s identity and authority to work (when applicable for the activities 
involved) in the United States. If foreign nationals will be visiting SURF in association with this 
contract, the Contractor must notify the SDSTA Representative in advance to ensure compliance 
with SDSTA’s Foreign Access Policy and Foreign Access procedure, and to with any other 
applicable DOE and SDSTA requirements.  Failure to provide appropriate documentation when 
required, or providing fraudulent documentation, will result in suspension of access approval, 
removal from SURF, possible cancellation of future access, and possible termination of this Contract 
for cause.  Any changes to the Foreign Access Policy, Foreign Access Procedure, or other DOE or 
SDSTA requirements implemented after the effective date of this Contract are hereby deemed 
incorporated into this Contract by reference without the need for a further writing. 

 
8.8 Litigation/Arbitration 
 
 8.8.1 Unless otherwise specifically provided in this Agreement, all claims, counter-claims, 

disputes or other matters in question between the Owner and the Contractor arising out of, or 
relating to this Agreement, or the breach thereof, will be decided by arbitration if the parties 
mutually agree, or in a state court of competent jurisdiction within the State of South Dakota.  
Notice of a request for arbitration shall be sent in writing to the other party to this Agreement 
within a reasonable time after the claim, dispute or other matter in question has arisen.  In no event 
shall a request for arbitration be made after the applicable statute of limitations for such claim 
under South Dakota law has run.  If the party receiving the notice of request does not agree to 
arbitration in writing within 10 calendar days, it will be deemed that the parties do not mutually 
agree to arbitrate the matter.  A request to arbitrate shall not be deemed a condition precedent to the 
institution of legal proceedings.  If the parties agree to arbitrate, the provisions of SDCL Chapter 
21-25A shall apply. 

 
 8.8.2 The Contractor shall carry on the Work and maintain its progress during any dispute or 

arbitration or litigation proceedings, and the Owner shall continue to make payments to the 
Contractor to the extent required by the Contract Documents and South Dakota Law. 

 
ARTICLE 9 

TIME 
 
9.1 Definitions 
 
 9.1.1 The Contract Time is the period of time allotted in the Contract Documents for Substantial 

Completion of the Work as defined in Article 9.1.3, including authorized adjustments thereto. 
 
 9.1.2 The date of commencement of the Work is the date established in the Notice to Proceed. 



 

 
 9.1.3 The date of Substantial Completion of the Work is the date certified by the Owner when 

construction is sufficiently completed in accordance with the Contract Documents so that the 
Owner can occupy and utilize the Project for the use for which it is intended, and such Work is 
fully completed in accordance with the Contract Documents except for minor items, adjustments or 
corrections which have no material effect upon the utilization, function or intrinsic values of the 
entire Project, including all of its mechanical, electrical and other systems and facilities. 

 
 9.1.4 The term “day” as used in the Contract Documents shall mean calendar day unless 

otherwise specifically designated. 
 
9.2 Progress and Completion 
 
 9.2.1 All time limits stated in the Contract Documents, including the Construction Completion 

Schedule, if applicable, are of the essence of the Contract. 
 
 9.2.2 The Contractor shall begin the Work on the date of commencement as defined in Article 

9.1.2. Contractor shall carry the Work forward expeditiously with adequate forces and shall 
achieve Substantial Completion within the Contract Time. 

 
9.3 Delays and Extensions of Time 
 
 9.3.1  If the Contractor is delayed at any time in the progress of the Work by any act or neglect of 

the Owner, or by any employee of the Owner, or by changes in the Construction Completion 
Schedule required by the Owner, or by any separate contractor employed by the Owner, or by 
changes ordered in the Work, or by labor disputes not caused by the labor practices of the 
Contractor or any Subcontractor in contravention of applicable labor practices, fire, unusual delay 
in transportation, severe and unusual weather conditions not reasonably anticipatable, unavoidable 
casualties, or any other causes beyond the Contractor's control and not occurring due to the fault or 
neglect of the Contractor, any Subcontractor or any other person for whose acts the Contractor is 
responsible, then the Contract Time shall be extended by Change Order for such reasonable time as 
the Owner shall determine, in which case such extension of time shall be the Contractor’s sole 
remedy for such delay or the Owner may elect to require the Contractor to accelerate the Work, in 
which case the Contract Sum shall be increased by a Change Order in the amount of the direct cost 
to the Contractor (exclusive of overhead and profit of necessary overtime labor). 

 
 9.3.2 Any claim for extension of time shall be made in writing to the Owner not more than 10 

days after the commencement of the delay; otherwise it shall be waived.  In the case of continuing 
delay only one claim is necessary.  The Contractor shall provide an estimate of the probable effect 
on such delay on the progress of the Work. 

 
  9.3.2.1 Such claims shall set forth in detail the nature of the circumstances which form the 

basis for each such claim, the date upon which each such alleged cause of delay began, or 
began to affect the timely prosecution of the Work, and ended, or ceased to have an adverse 
effect upon the timely prosecution of the Work, and the number of days extension of time 
requested as a consequence of each such alleged cause of delay.  The Contractor shall 
provide such supporting documentation as the Owner may require, including, where 



 

appropriate, a revised Construction Completion Schedule indicating all of the activities 
affected by the circumstances which form the basis for the claim. 

 
  9.3.2.2 The Contractor shall not be entitled to a separate extension of time as a consequence 

of each one of a number of causes of delay which may have a concurrent or interrelated 
effect on the progress of the Work. 

 
  9.3.2.3 The Owner shall have the right to defer its decision or decisions with reference to 

any claim or claims for an extension of time made pursuant to the provisions of this Article 
until the facts or circumstances which form the basis for such claim or claims may be fully 
assessed to the Owner's reasonable satisfaction. 

 
  9.3.2.4 Notwithstanding the provisions of Article 9.3.2, claims for an extension of time 

arising out of authorized changes in the Work shall be made in writing prior to or 
concurrent with the submission of the Contractor's proposal pursuant to such change.  No 
extension of time arising out of changes in the Work will be granted subsequent to the date 
upon which the Contractor is authorized to proceed with such change or changes in the 
Work unless specific provisions governing a subsequent determination of an extension of 
time have been incorporated in such authorization to proceed with such change or changes 
in the Work.  No claim for damages or separate compensation for delay arising from such 
change in the Work shall be recognized or be deemed valid, it being understood that any 
additional cost to the Contractor arising from such change shall be included in the amended 
Contract Sum set forth in such Change Order. 

 
  9.3.2.5 Time extensions will not be granted for rain, wind, snow, or other natural 

phenomena of normal intensity for the locality where work is performed. Determinations of 
the extent of delay attributable to unusual weather phenomena shall be made by comparing 
the weather for the contract period involved with the average of the preceding 5 year 
climactic range during the same period on the calendar.  National Oceanic and 
Atmospheric Administration National Weather Service statistics for the locality or area 
where the work is performed shall be used to determine the 5 year average weather 
conditions.  Time extensions for weather delays do not entitle the Contractor to “extended 
overhead” recovery. 

 
 9.3.3 If no agreement is made stating the dates upon which interpretations shall be furnished, 

then no claim for delay shall be allowed on account of failure to furnish such interpretations until 
15 days after written request is made for them, and not then unless such claim is reasonable. 

 
  9.3.4 Should the Contractor fail to substantially complete the Work within the time agreed 

upon in the Contract Documents, or within such extra time as may have been allowed by 
increases in the Contract or by formally approved extensions granted by the Owner, the 
Contractor and the Contractor’s surety shall be liable for and shall pay the Owner the sums 
stipulated in the Agreement for Construction as liquidated damages for each calendar day of 
delay until the Work is substantially complete. The parties recognize it would be impracticable 
or extremely difficult to fix the actual damages resulting from a delay in substantial completion 
of the Work, and that the amount set out in the Agreement for Construction is fair and 
reasonable.   This sum is not a penalty but is liquidated damages due the Owner from the 



Contractor by reason of inconvenience to the Owner, added cost of engineering and supervision, 
and other items which have caused an expenditure of funds resulting from the Contractor's 
failure to complete the Work within the time specified in the Contract. In addition to liquidated 
damages, if any delay on the part of the Contractor, any Subcontractor or Sub-subcontractor, 
anyone directly or indirectly employed by any of them, or anyone for whose acts any of them 
may be liable results in any claim by third parties against the Owner arising out of such delay, 
the Contractor shall pay, satisfy, and discharge all losses, damages and expenses arising out of 
such claims, including attorneys' fees, and shall indemnify and hold harmless the Owner and its 
agents and employees from and against all costs, fees, losses, damages, and expenses arising out 
of such claims enforced against the Owner. 

9.3.5 No extension of time will be granted to the Contractor for any delay other than those 
described in Article 9.3.1. 

9.3.5.1  Should the Contractor fail, refuse or neglect to supply a sufficiency of workers or 
to deliver the materials with such promptness as to prevent delay in the progress of the 
Work, or fail in any material respect diligently to commence and prosecute the Work and to 
proceed in accordance with the approved construction schedule, or if the different parts 
thereof are not commenced, prosecuted, finished, delivered or installed in such manner as 
will insure substantial completion in accordance with the approved Construction 
Completion Schedule, or if the Contractor shall fail in the performance of any of its 
obligations under this Contract in any material respect, the Owner shall have the right to 
direct the Contractor, upon 3 days-notice at the Contractor's cost and expense, to furnish 
such additional labor and to expedite deliveries of materials (or the Owner may furnish 
such labor and expedite such deliveries at the cost of the Contractor), which labor or 
expediting shall, in the Owner's opinion, be sufficient to speed up and complete the Work 
in accordance with the Construction Completion Schedule. 

9.3.5.2  If such additional labor shall not be available, the Owner shall have the right to 
direct the Contractor at the latter's own cost and expense, to work overtime to such an 
extent as will be sufficient, in the Owner's opinion, to speed up and complete the Work as 
herein provided. 

9.3.6 The Contractor's right to make a claim or claims for an extension of time, as provided in 
Article 9.3.1, shall not preclude the Contractor's right to make a claim for delay damages 
arising out of the Owner's significant interference, by action or inaction, with the 
Contractor's Work. 

9.3.7 Should the contractor fail to substantially complete the construction project with-in the time 
frame (Date, 2023 – Date, 2023), Contractor shall be liable for liquidated damages in 
the amount of $75.00 per day. This sum is not a penalty but is liquidated damages due 
the Owner from the Contractor by reason of inconvenience to the Owner, added cost of 
engineering and supervision, and other items which have caused an expenditure of 
funds resulting from the Contractor’s failure to complete Work within the time 
specified in the Contract. 

9.4 Beneficial Occupancy 



 

 
 9.4.1 The Owner shall have the privilege of Beneficial Occupancy and the use and benefit of 

designated areas, subdivisions or portions of the Project prior to completion and acceptance of the 
entire Project, provided that such Beneficial Occupancy shall not unduly interfere with the 
Contractor's operations nor unduly delay Contractor in completing the entire Work.  Such 
occupancy and use shall be further subject to the provisions set forth herein. 

 
 9.4.2 In the event that the Owner desires to exercise the privilege of Beneficial Occupancy, 

Owner shall give reasonable notice to the Contractor.  The Contractor shall then cooperate with the 
Owner in providing services and facilities reasonably required for the health, safety and comfort of 
the occupants and other parties lawfully present and/or entering or leaving the premises.  Mutually 
acceptable arrangements shall be made between the Owner and the Contractor with regard to 
procedures, terms and conditions governing the operation and maintenance of such services and 
facilities as may be utilized for the benefit of the Owner.  The Owner will assume proportionate 
and reasonable responsibility for operation of systems, equipment and/or utilities required to 
provide such services, in part or in total, including proportionate and reasonable expenses of 
operation incidental thereto.  No such Beneficial Occupancy shall accelerate the commencement of 
any warranty period on any system but only on the particular components being utilized. 

 
 9.4.3 The Owner's Beneficial Occupancy or use of such designated areas, subdivisions, or 

portions of the Work shall not constitute acceptance of systems, materials, or elements of the Work 
which are not in accordance with the requirements of the Contract Documents; nor relieve the 
Contractor from its obligations to complete the Work; nor for responsibility for loss or damage due 
to or arising out of defects in, or malfunctioning of, systems, materials, equipment, or elements of 
the Work; nor from other unfulfilled obligations or responsibilities of the Contractor under the 
Contract.  If, however, damage results solely from any act of the Owner, the Owner will assume its 
proportionate responsibility for such damage. 

 
ARTICLE 10 

PAYMENTS AND COMPLETION 
 
10.1 Contract Sum:  The Contract Sum is stated in the Agreement for Construction. 
 
10.2 Schedule of Values:  Before the first Application for Payment, the Contractor shall submit to the 
Owner a schedule of values allocated to the various portions of the Work, prepared in such form and 
supported by such data to substantiate its accuracy as the Owner may require.  The format and number of 
copies of such Applications for Payment shall be as directed by the Owner.  This schedule, unless objected 
to by the Owner, shall be used as a basis for the Contractor's Applications for Payment. 
 
10.3 Monthly Application for Payment 
 
 10.3.1 No later than the 3rd day of each month the Contractor shall submit to the Owner its 

monthly itemized Application for Payment.  The Contractor shall not submit more than one pay 
application per month. The monthly Application for Payment shall be on AIA Document G702, or 
on a form approved by Owner, and supported by such data substantiating the Contractor’s right to 
partial payment as the Owner may require; including but not limited to receipts, releases, and 
waivers of liens in forms acceptable to Owner. 



 

 
  10.3.1.1 In applying for payment, the Contractor shall submit its monthly payment estimate 

based upon the approved schedule of work for the project, itemized in such form and 
supported by such evidence as will show Contractor’s right to the payment claimed.  
Claims made on account of materials delivered and suitably stored at the site, but not 
incorporated in the Work, shall be conditioned upon submission by the Contractor of bills 
of sale or such other procedure as will establish the Owner's title to such material or 
otherwise adequately protect the Owner's interest. 

 
  10.3.1.2 If the Contractor chooses to apply for payment for materials which cannot be 

incorporated into the Work, and cannot be stored on the site, Contractor may do so 
provided the following conditions are met:  Unless otherwise agreed to by the Owner, the 
material shall be stored in a bonded or insured commercial warehouse within a geographic 
radius of 15 miles of the construction site, with the Owner being listed on the bond or 
insurance certificate as the sole beneficiary in the case of loss or damage to the stored 
materials.  The Contractor shall be responsible for all storage, insurance or transportation 
costs associated with the materials.  Conditions of insurance will apply to applicable 
portions of this Article 10.3.1.2.  Contractor shall provide the Owner with bills of sale or 
such other documents as will establish the ownership of the materials. 

 
  10.3.1.3 Reimbursement for pre-approved travel expenses, if any, will not exceed Federal 

Travel Regulations (FTR) standard rates for the applicable travel location. Lodging 
expenses will be reimbursed at FTR rates or the actual lodging cost, whichever is less; 
airfare shall be reimbursed at the actual cost of a coach class ticket. No additional burdens 
or overheads will be applied to travel expense reimbursements. 

 
10.3.1.4  Applications for payment should be addressed to: 
  
 South Dakota Science and Technology Authority 
 630 East Summit Street 
 Lead, SD  57754 
 
and submitted to the Owner’s Representative.  A scanned/emailed Application for Payment 
is preferred, submitted to AP@Sanfordlab.org.  Paper copies of Applications for Payment 
are not necessary. 

 
 10.3.2 The Contractor warrants that title to all Work, materials and equipment covered by an 

Application for Payment will pass to the Owner either by incorporation in the construction or upon 
the receipt of payment by the Contractor, whichever occurs first, free and clear of all liens, claims, 
security interests or encumbrances, hereinafter referred to in this Article as "liens;" and that no 
Work, materials or equipment covered by an Application for Payment will have been acquired by 
the Contractor, or by any other person performing Work at the site or furnishing materials and 
equipment for the Project, subject to an agreement under which an interest therein or an 
encumbrance thereon is retained by the seller or otherwise imposed by the Contractor or such other 
person. 

 



10.3.3 Monthly applications received after the 3rd day of the month will be treated as if submitted 
on the 3rd day of the following month. 

10.4 Progress Payments 

10.4.1 Based upon the review of the Monthly Application for Payment, the Owner shall make 
progress payments to the Contractor in such amounts as the Owner reasonably determines are 
properly due less the aggregate of previous payments in each case.  Payment of amounts 
determined to be due by the Owner under each Monthly Application for Payment shall be due to 
the Contractor 20 days after the 15th of each month. The Owner shall at all times retain an amount 
sufficient to complete the Work.   Contractor shall submit a lien waiver, in a form prescribed by 
and in accordance with applicable law, to the Owner following each Progress Payment. 

10.4.2 The Contractor shall promptly pay each Subcontractor, upon receipt of payment from the 
Owner, out of the amount paid to the Contractor on account of such Subcontractor's Work, the 
amount to which said Subcontractor is entitled reflecting any amounts actually withheld, if any, 
from payments to the Contractor on account of such Subcontractor's Work.  The Contractor shall 
not withhold retainage from its Subcontractors unless retainage is withheld from the Contractor by 
the Owner.  The Contractor shall, by an appropriate agreement with each Subcontractor, require 
each Subcontractor to make payments to his Sub-subcontractors in similar manner.  Contractor 
shall require Subcontractors to submit lien waivers, in a form prescribed by and in accordance with 
applicable law, to Contractor following each Progress Payment to Contractor, and subsequent 
payments made to Subcontractors.  Subcontractors’ lien waivers to Contractor will be submitted to 
Owner. 

10.4.3 The Owner shall, on request, furnish to any Subcontractor, if practicable, information 
regarding the percentages of completion or the amounts applied for by the Contractor and the 
action taken thereon by the Owner on account of Work done by such Subcontractor. 

10.4.4 The Owner shall have no obligation to pay or to see to the payment of any moneys to any 
Subcontractor except as may otherwise be required by law. 

10.4.5 No Certification for Payment, nor any progress payment, nor any partial or entire use or 
occupancy of the Project by the Owner, shall constitute acceptance or approval of any Work not in 
accordance with the Contract Documents. 

10.5 Payments Withheld 

10.5.1 The Owner may decline to certify the full payment of the amount requested by the 
Contractor in the monthly application to the extent necessary to reasonably protect the Owner.  If 
the Owner is unable to certify payment in the amount of the Application, Owner will, within 10 
days after receipt of the monthly application, notify the Contractor in writing the reasons a 
certification cannot be made.  If the Contractor and the Owner cannot agree on a revised amount 
within 5 days of Owner sending written notice, the Owner will promptly issue a Certification for 
Payment for the amount for which certification may be made.  The Owner may also decline to 
certify payment because of subsequently discovered evidence or subsequent observations.  Owner 
may nullify the whole or any part of any Certification for Payment previously issued, and may 



withhold payment of all or any part of an Application for Payment, to such extent as may be 
necessary to protect the Owner from loss because of: 

10.5.1.1  Defective work not remedied; 

10.5.1.2 Third party claims filed or reasonable evidence indicating probable filing of such 
claims; 

10.5.1.3 Failure of the Contractor to make payments properly to Subcontractors or for 
labor, materials or equipment; 

10.5.1.4 Reasonable evidence that the Work cannot be completed for the unpaid balance of 
the Contract Sum; 

10.5.1.5 Damage to the Owner or another contractor; 

10.5.1.6 Reasonable evidence that the Work will not be completed within the Contract 
Time; 

10.5.1.7 Failure to carry out the Work in accordance with the Contract Documents; 

10.5.1.8 A lien or attachment is filed and such lien is not discharged within 5 days of 
demand from the Owner; 

10.5.1.9 Failure of the Contractor and/or of the mechanical or electrical Subcontractors to 
comply with the mandatory requirements for maintaining "up-to-date" Record Drawings; 

10.5.1.10 Incomplete or otherwise inadequate Application for Payment; or 

10.5.1.11 Reasonable evidence that the Contractor is in material breach of its obligations 
under the Contract. 

10.5.2 When the above grounds in Article 10.5.1 are removed, payment shall be made for 
amounts withheld because of them. 

10.6 Substantial Completion 

10.6.1 When the Contractor considers that the Work, or a designated portion thereof which is 
acceptable to the Owner, is Substantially Complete as defined in Article 9.1.3 the Contractor shall 
prepare for submission to the Owner a list of items to be completed or corrected.  The failure to 
include any item on such list does not alter the responsibility of the Contractor to complete all 
Work in accordance with the Contract Documents.  When the Owner on the basis of an inspection 
determines that the Work or designated portion thereof is Substantially Complete, the Owner will 
then prepare a Certificate of Substantial Completion which shall establish the Date of Substantial 
Completion, shall state the responsibilities of the Owner and the Contractor for security, 
maintenance, heat, utilities and damage to the Work, and shall fix the time within which the 
Contractor shall complete the items listed therein.  Warranties and Guarantees required by the 



 

Contract Documents shall commence on the Date of Substantial Completion of the Work or 
designated portion thereof unless otherwise provided in the Certificate of Substantial Completion.  
The Certificate of Substantial Completion shall be submitted to the Owner and the Contractor for 
their written acceptance of the responsibilities assigned to them in such Certificate. 

 
 10.6.2 Upon Substantial Completion of the Work or designated portion thereof and upon 

application and certification by the Contractor, the Owner shall make payment, reflecting 
adjustment for defective or incomplete work, if any, for such Work or portion thereof, as provided 
in the Contract Documents.  Double the amount necessary to complete the Work may be retained 
by the Owner. 

 
10.7 Final Completion and Final Payment 
 
 10.7.1 Upon receipt of written notice that the Work is ready for final inspection and acceptance 

and upon receipt of a final Application for Payment, the Owner will promptly make such 
inspection and, if Owner determines that the Work has been completed in accordance with the 
terms and conditions of the Contract Documents, the entire balance will be determined to be due 
and payable to the Contractor.   

 
 10.7.2  The final payment shall not become due until the Contractor submits to the Owner (1) An 

affidavit that payrolls, bills for materials and equipment, and other indebtedness connected with 
the Work for which the Owner or the Owner's property might be responsible or encumbered (less 
amounts withheld by the Owner) have been paid or will be paid with Owner’s final payment to 
Contractor and that there are no claims, obligations or liens outstanding or unsatisfied for labor, 
services, material, equipment, taxes or other items performed, furnished or incurred for or in 
connection with the Work which will in any way affect Owner’s interests; (2) A general release 
executed by Contractor waiving, upon receipt of final payment by Contractor, all claims, except 
those claims previously made in writing to Owner and remaining unsettled at the time of final 
payment, and an agreement to indemnify, defend and hold Owner harmless from and against any 
claims made by suppliers, Subcontractors, Sub-Subcontractors or others for work or material 
provided in connection with the Project or the Work; (3) All as-built documents, operating 
manuals, warranties and other deliverables required by the Contract Documents. All guarantees 
and warranties required by the Contract Documents shall include an assignment from the 
Contractor, Subcontractors, vendors, suppliers and manufacturers to the Owner, as well as a list 
of the names, addresses and telephone numbers of all subcontractors and any other entities 
providing these guarantees or warranties. 

 
 10.7.3 Owner shall make final payment of all sums due to the Contractor 30 days after the 

completion and acceptance of the project by the Owner and Contractor's compliance with Article 
10.7.2 above.  

 
 10.7.4 The acceptance of final payment by the Contractor shall constitute a complete and 

unconditional waiver and release of any and all claims by the Contractor of whatever nature, and 
regardless whether they are then known or unknown, and a complete and unconditional release of 
the Owner and every person for whom the Owner is responsible for any and all matters related to 
the Contract or otherwise, except those claims which have been made in writing and identified by 



 

the Contractor as not having been settled at that time.  After final payment, Contractor shall submit 
to Owner a final lien waiver in a form prescribed by and in accordance with applicable law. 

 

ARTICLE 11 
CONTRACTOR’S RESPONSIBILITY FOR PROJECT SAFETY 

 
11.1 Contractor’s Responsibility for Project Safety:  Contractor’s responsibility for project safety is 
attached hereto as Exhibit B and incorporated herein by reference. 
 

ARTICLE 12 
INSURANCE 

 
12.1 During the term of this Contract, Contractor shall maintain in effect at all times, and provide 
proof of such coverage to the Authority, insurance as described on the attached Exhibit A, which is 
incorporated herein by this reference.  
 
12.2 Prior to the commencement of work, Contractor shall submit certificates of insurance policies to 
the Authority for review and approval. 
 
12.3 By executing this Contract, Contractor authorizes the Authority to make direct inquiry of 
Contractor’s insurer or insurance agent concerning the status of the insurance required by this 
Agreement. 
 

ARTICLE 13 
CHANGES IN THE WORK 

 
13.1 Change Orders:  This Contract may be modified or amended only in writing in the form of a 
Change Order signed by both parties.  A Change Order is a written order to the Contractor signed by the 
Owner, issued after execution of the Contract, authorizing a change in the Work or an adjustment in the 
Contract Sum or the Contract Time.  The Contract Sum and the Contract Time may be changed only by 
Change Order.  A Change Order signed by the Contractor indicates its agreement therewith. 
 
13.2 The Owner, without invalidating the Contract, may order changes in the Work within the general 
scope of the Contract consisting of additions, deletions, or other revisions, the Contract Sum and the 
Contract Time being adjusted accordingly.  All such changes in the Work shall be authorized by Change 
Order, and shall be performed under the applicable conditions of the Contract Documents. 
 
13.3 The cost or credit to the Owner resulting from a change in the Work shall be determined in one or 
more of the following ways: 
 
 13.3.1 By mutual acceptance of a lump sum properly itemized and supported by sufficient 

substantiating data to permit evaluation.  Such lump sum proposals shall be supported by a 
completely detailed analysis of the proposed change subdivided into the Work of the Contractor 
and/or the Work of each Subcontractor and/or Sub-subcontractors involved in the proposed 
change, as applicable, with each such subdivision further broken down into the following elements: 

 



 

  13.3.1.1 Number of man-hours of labor to be performed by each trade, craft or 
classification of employee involved in the proposed change. 

 
  13.3.1.2  The hourly rate for each such trade, craft or classification of employee, including 

the appropriate wage supplement for social security, old age and unemployment 
contributions, and such other employee benefits as may be established by statute or by 
written agreement negotiated by and between organizations representing such crafts or 
trades and representatives of their employers. 

 
  13.3.1.3 The estimated quantity of each item or element of material and/or equipment 

entering into the proposed change. 
 
  13.3.1.4 The unit cost of each such item or element of material and/or equipment. 
 
  13.3.1.5 Rental of items or units of construction plant and equipment with a schedule of the 

period or periods of use of such item or unit in connection with the proposed change. 
 
  13.3.1.6 Rental terms and rates for each such item or unit of construction plant and 

equipment.  Rental for equipment shall be based on the following: 
 
   13.3.1.6.1 Hourly rental rates shall be based on 80% of the applicable rates for  

equipment listed in the 'Green Book', latest edition, (published by the Associated 
Equipment Distributors, 615 West 22nd Street, Oakbrook, Illinois, 60523). 

 
   13.3.1.6.2 Hourly rental rates for equipment not listed in the 'Green Book' shall be 

based on 100% of the applicable rates for equipment listed in the 'Blue Book', latest 
edition (published by Dataquest, 1290 Ridder Park Drive, San Jose, California, 
95131). 

 
   13.3.1.6.3 Hourly rental rates determined from the 'Green Book' or 'Blue Book' 

includes all items of cost and expense to the Contractor, including, but not limited 
to, gas, oil, maintenance, repairs, insurance, and transportation to and from 
construction site. 

 
  13.3.1.7 Power and/or other utilities entering into the proposed change. 
 
  13.3.1.8 Rates and terms applicable to such power and/or other utilities. 
 
  13.3.1.9 Additional premiums, if applicable, for the extension of insurance and bond 

coverages as required herein to the proposed change. 
 
  13.3.1.10 Applicable federal, state and local taxes. 
 
  13.3.1.11 Indirect Cost and Fee computed as a percentage override applied to net cost in 

accordance with the provisions of this Article. 
 
 13.3.2 By unit prices stated in the Contract Documents or subsequently agreed upon; 



 

 
 13.3.3 By cost to be determined in a manner agreed upon by the parties and a mutually acceptable 

fixed or percentage fee; 
 
 13.3.4 By the method provided in Article 13.3.1.1 through 13.3.1.11. 
 
 13.3.5 The Contractor shall require that the itemized analysis of each portion of the proposed 

change to be performed by a Subcontractor and/or Sub-subcontractor be prepared by each such 
Subcontractor and/or Sub-subcontractor in accordance with the format established herein.  Copies 
of all such itemized analyses shall be appended to the Contractor's itemized analysis of the 
proposed change in the Work. 

 
 13.3.6 For purposes of calculating Indirect Cost and Fee in relation to Change Orders, the net cost 

of a proposed change in the Work shall include, and unless otherwise agreed in writing prior to the 
performance of the proposed change, shall be limited to the fair and reasonable estimated cost of 
the total of all of the individual items, elements, or components involved in proposed change in the 
Work (including adds and deducts) as set forth in Articles 13.3.1.1 through 13.3.1.11.  

 
 13.3.7 For each portion of a proposed net additive change in the Work to be performed directly by 

the Contractor, the cost to Owner shall include an increment for the Indirect Cost and Fee of the 
Contractor associated with such portion of proposed change of 8% of the net cost of the Work. 

 
 13.3.8 For each portion of a proposed net additive change in the Work to be performed directly by 

a Subcontractor, in addition to an increment or increments for Subcontractor's Indirect Cost and 
profit associated therewith of 8%, the cost to the Owner shall include a supplementary increment or 
increments for Contractor's Indirect Cost and Fee associated therewith of 6% of the net cost of the 
Work. 

 
 13.3.9 In computing Indirect Cost and Fee, the percentage for Indirect Cost and Fee shall be taken 

on basic wage only.  No percentage override shall be taken on social security, old age and 
unemployment contributions, contributions to Industry funds, education, and Training Funds 
and/or similar wage supplements, contributions or benefits. 

 
13.3.10  Items, elements or components of changes in the Work or proposed changes which shall 
be classified as Indirect Cost and excluded from net cost shall include, but shall not necessarily be 
limited to: 

 
  13.3.10.1 All classifications of administrative, supervisory, and clerical personnel not 

engaged manually in the performance of the Work, including timekeepers, clerks, 
watchmen, and security personnel. 

 
  13.3.10.2 Miscellaneous expense, job burden, and/or other generalized categories of cost or 

expense. 
 
  13.3.10.3 Use of small tools. 
 
  13.3.10.4 Insurance other than insurance coverage required herein. 



13.3.11  In changes in the Work involving both additions to and deductions in the Work, or any 
portion or element thereof, or the relocation or rearrangement of items, portions or elements 
thereof, or the substitution of any items, portions or elements thereof, such additions and 
deductions shall be balanced and the Contractor's Fee computed on the same basis for deductions 
as well as additions.  If at the request of the Owner a number of unrelated changes in the Work are 
set forth individually, summarized and totaled in a single Change Order for reasons of 
administrative convenience, the amount or amounts of individual deductive changes in the Work 
set forth therein shall, in any event, be balanced against the amount or amounts of individual 
additive changes in computing the Contractor's Fee for the purpose of adding and deducting. 

13.3.12 If none of the methods set forth in Articles 13.3.1, .3.2 or .3.3 is agreed upon, the 
Contractor, provided it receives a written order signed by the Owner, shall promptly proceed with 
the Work involved.  The cost of such Work shall then be determined by the Owner on the basis of 
the reasonable expenditures and savings of those performing the Work attributable to the change, 
including, in the case of an increase in the Contract Sum, a reasonable allowance for the 
Contractor's Fee.  In such case, and also under Articles 13.3.3 and .3.4 above, the Contractor shall 
keep and present, in such form as the Owner may prescribe, an itemized accounting together with 
appropriate supporting data for inclusion in a Change Order, at the end of each day, and will 
submit to the Owner: (a) daily time slips, submitted to Owner on a daily basis, showing the name 
of each worker employed on such work, the number of hours which the worker is employed 
thereon, the character of the worker’s duties, and the wages and benefits to be paid to the worker 
and on his behalf, and (b) a memorandum of the equipment used in the performance of such Work, 
together with the rental claimed therefor.  Unless otherwise provided in the Contract Documents, 
cost shall be limited to the following:  cost of materials, including sales tax and cost of delivery; 
cost of labor, including social security, old age and unemployment insurance, and fringe benefits 
required by agreement or custom; worker’s compensation insurance; bond premiums; rental value 
of equipment and machinery; and the additional costs of supervision and field office personnel 
directly attributable to the change.  Pending final determination of cost to the Owner, payments on 
account shall be made on the basis of amounts reasonably estimated by the Owner.  The amount of 
credit to be allowed by the Contractor to the Owner for any deletion or change which results in a 
net decrease in the Contract Sum will be the amount of the actual net cost as confirmed by the 
Owner and agreed to by the Owner.  When both additions and credits covering related Work or 
substitutions are involved in any one change, the allowance or credit for the Contractor's Fee shall 
be figured on the basis of the net increase, or decrease, if any, with respect to that change. 

13.4 Differing Site Conditions 

13.4.1 The Contractor shall promptly, and before the conditions are disturbed, give a written 
notice to the Owner of (1) subsurface or latent physical conditions at the site which differ 
materially from those indicated in this Contract, or (2) unknown physical conditions at the site, of 
an unusual nature, which differ materially from those ordinarily encountered and generally 
recognized as inhering in work of the character provided for in the contract. 

13.4.2 The Owner shall investigate the site conditions promptly after receiving the notice. If the 
conditions do materially so differ and cause an increase or decrease in the Contractor’s cost of, or 
the time required for, performing any part of the Work under this Contract, whether or not changed 



 

as a result of the conditions, the Contract Sum shall be adjusted as provided in this Article, 
provided that the Work has been ordered in writing by Owner as provided in Article 13.1 above.  
There shall be included in the adjustment to the Contract Sum under the preceding sentence a 
reasonable allowance for any extraordinary increase in Indirect Cost borne by the Contractor 
because of such additional work. 

 
13.5 Claims for Additional Cost 
 
 13.5.1 If the Contractor wishes to make a claim for an increase in the Contract Sum, Contractor 

shall give the Owner a written notice thereof within 10 days after the occurrence of the event 
giving rise to such claim except where claim is made in connection with deviations in Shop 
Drawing or Sample submittals, in which case claim shall be made in writing to the Owner 
concurrently with such submittals.  This notice shall be given by the Contractor before proceeding 
to execute the Work.  No such claim shall be valid unless so made.  Any change in the Contract 
Sum resulting from such claim shall be authorized by Change Order. 

 
 13.5.2 If the Contractor claims that additional cost is involved because of, but not limited to, (1) 

any order by the Owner to stop the Work pursuant to Article 4.2 where the Contractor was not at 
fault, or (2) any deviation in Shop Drawing or Sample submittals from the requirements of the 
Contract Documents, the Contractor shall make such claim as provided in Article 13.5.1. 

 
ARTICLE 14 

UNCOVERING AND CORRECTION OF WORK 
 
14.1 Uncovering of Work 
 
 14.1.1 If any portion of the Work should be covered contrary to the request of the Owner, or the 

requirements specifically expressed in the Contract Documents, it must, if required in writing by 
the Owner, be uncovered for Owner’s observation and shall be replaced at the Contractor's 
expense. 

 
 14.1.2 If any other portion of the Work has been covered which the Owner has not specifically 

required to observe prior to being covered, the Owner may request to see such Work and it shall be 
uncovered by the Contractor.  If such Work is found to be in accordance with the Contract 
Documents, the cost of uncovering and replacement shall, by appropriate Change Order, be 
charged to the Owner.  If such Work is found not to be in accordance with the Contract 
Documents, the Contractor shall pay such costs unless it is found that this condition was caused by 
the Owner or a separate contractor as provided in Article 7.1, in which event the Owner shall be 
responsible for the payment of such costs. 

 
14.2 Correction of Work 
 
 14.2.1 The Contractor shall promptly correct all Work rejected by the Owner as defective or as 

failing to conform to the Contract Documents whether observed before or after Substantial 
Completion and whether or not fabricated, installed or completed.  The Contractor shall bear all 
costs of correcting such rejected Work, including compensation for the Owner’s additional services 
and the Owner’s fees made necessary thereby. 



 

 
 14.2.2 If, at any time after the Owner's acceptance of the fully completed Project, any of the Work 

is found not to have been provided in conformance with the Contract Documents, or, if within one 
year after such acceptance any of the Work, is otherwise found to be faulty or defective, the 
Contractor shall correct it promptly after receipt of a written notice from the Owner to do so.  The 
Contractor shall also repair or replace any part of the Work which is damaged by the defective 
condition or the remedial Work.  This obligation shall survive termination of the Contract, subject 
to the terms of any applicable statute of limitations.  The Owner shall give such notice promptly 
after discovery of the condition. 

 
 14.2.3 The Contractor shall remove from the Site all portions of the Work which are defective or 

non-conforming and which have not been corrected under Articles 5.4.1, 14.2.1 and 14.2.2, unless 
removal is waived by the Owner. 

 
 14.2.4 If the Contractor fails to correct defective or non-conforming Work as provided in Articles 

5.4.1, 14.2.1 and 14.2.2, the Owner may correct it in accordance with Article 4.3. 
 
 14.2.5 If the Contractor does not proceed with the correction of such defective or non-conforming 

Work within a reasonable time fixed by written notice from the Owner, the Owner may remove it 
and may store the materials or equipment at the expense of the Contractor.  If the Contractor does 
not pay the cost of such removal and storage within 10 days thereafter, the Owner may upon 10 
additional days written notice sell such Work at auction or a private sale and shall account for the 
net proceeds thereof, after deducting all the costs that should have been borne by the Contractor.  If 
such proceeds of sale do not cover all costs which the Contractor should have borne, the difference 
shall be charged to the Contractor and an appropriate Change Order shall be issued.  If the 
payments then or thereafter due to the Contractor are not sufficient to cover such amount, the 
Contractor shall pay the difference to the Owner upon demand. 

 
 14.2.6 The Contractor shall bear the cost of making good all work of the Owner or separate 

contractors destroyed or damaged by such correction removal. 
 
 14.2.7 Nothing contained in this Article shall be construed to establish a period of limitation with 

respect to any other obligation which the Contractor might have under the Contract Documents, 
including Article 5.4 hereof.  The establishment of any time period prescribed by the terms of any 
warranty required by the Contract Documents relates only to the specific obligation of the 
Contractor to correct the Work, and has no relationship to the time within which its obligation to 
comply with the Contract Documents may be sought to be enforced, nor the time within which 
proceedings may be commenced to establish the Contractor liability with respect to Contractor’s 
obligations other than specifically to correct the Work. 

 
14.3 Acceptance of Defective or Non-Conforming Work:  If the Owner prefers to accept defective or 
non-conforming Work, Owner may do so instead of requiring its removal and correction, in which case a 
Change Order will be issued to reflect a reduction in the Contract Sum where appropriate and equitable.  
Such adjustment shall be effected whether or not final payment has been made. 

 
ARTICLE 15 

UNDERGROUND WORK 



 

 
15.1 Notification of Hazards: Contractor is hereby notified that the project involves work in a former 
underground gold mine. The surface property related and adjacent to the underground property contains 
heavy machinery, high-voltage electrical connections and conduits, open catwalks, and other elevated 
walkways, hidden hazards of tripping or falling and numerous other serious risks of health, life and safety, 
and risks of damage to property. The underground property also includes and contains heavy machinery, 
high-voltage electrical connections and conduits, open catwalks and other elevated walkways and hidden 
hazards of tripping or falling. Entering the underground property involves a substantial risk of underground 
fires, underground floods, collapse, failure of lifts and hoists, suffocation, being trapped, being crushed to 
death and numerous other serious risks to health, life and safety, and risks of damage to property. 

15.2     Acknowledgement of Risk and Release: All persons going underground, including Contractor, 
Contractor’s officers, directors, employees, agents, consultants, subcontractors and representatives, and each 
of their officers, directors, employees, agents, consultants, subcontractors and representatives must execute 
the Acknowledgement of Risk and the Release, Agreement Not to Sue and Waiver in the forms attached 
hereto, marked collectively as Exhibit F and incorporated herein by this reference. 

15.3     Indemnification of Homestake Indemnified Parties:  Contractor, for itself and its officers, 
directors, employees, agents, representatives and assigns, will and does hereby release, discharge and agree 
not to sue the Homestake Indemnified Parties with respect to any damage or injury to any person (including 
natural persons, corporations, limited liability companies and other entities) or property caused in whole or 
in part by the Contractor or its officers, directors, employees, agents, representatives, sub-contractors and 
sub-suppliers. For the purposes of this Agreement, the term “Homestake Indemnified Parties: means 
Barrick, Homestake and the Affiliates of Barrick and Homestake, and each of its and their Representatives. 

 
ARTICLE 16 

TERMINATION OF THE CONTRACT 
 
16.1 Termination by the Contractor:  If the Work is stopped for a period of 90 days under an order of 
any court or any public authority having jurisdiction, or as a result of an act of government, such as a 
declaration of a national emergency making materials unavailable, through no act or fault of the Contractor 
or Subcontractor or their agents or employees or any other persons performing any of the Work under a 
contract with the Contractor, then the Contractor may, upon 7 additional days written notice to the Owner, 
terminate the Contract and recover from the Owner payment for all Work executed to the termination date, 
together with reasonable demobilization costs.  The Contractor shall have no other right to terminate the 
Contract for any reason. 
 
16.2 Termination by the Owner 
 
 16.2.1 If the Contractor is in default under the Contract Documents, the Owner may, without 

prejudice to any other right or remedy and upon written notice to the Contractor, terminate the 
contract.   

 
 Prior to termination of the Contract, the Owner shall give the Contractor and its surety 10 calendar 

days written notice, during which the Contractor and/or its surety may rectify the cause of the 
termination.  If rectified to the satisfaction of the Owner within said 10 days, the Owner may 



 

rescind its notice of termination.  If not rectified, the termination for cause shall become effective 
at the end of the 10 day notice period.  In the alternative, the Owner may postpone the effective 
date of the termination notice, at its sole discretion, if it should receive reassurances from the 
Contractor and its surety that the causes of termination will be remedied in a time and manner 
which the Owner finds acceptable.  If at any time more than 10 days after the notice of termination, 
the Owner determines that the Contractor or its surety has not or is not likely to rectify the causes 
of termination in an acceptable manner or within the time allowed, then the Owner may 
immediately terminate the Contract for cause by giving written notice to the Contractor and its 
surety.  In no event shall termination for cause terminate the obligations of the Contractor's surety 
on its payment and performance bonds. 

 
 Notice of termination, whether initial or given after a period of postponement, may be served upon 

the Contractor and the surety by mail or any other means at their last known places of business in 
South Dakota or elsewhere, by delivery to any officer or management/supervisory employee of 
either wherever they may be found, or, if no such officer, employee or place of business is known 
or can be found by reasonable inquiry within 3 days, by posting the notice at the job site.  Failure 
to accept or pick up registered or certified mail addressed to the last known address shall be 
deemed to be delivery. 

 
 Upon termination of the Contract, the Owner shall take possession of the premises and of all 

materials, tools, appliances, equipment, and other facilities on the Project, wherever stored, and 
may finish the Work by whatever method it may deem expedient.  The Contractor shall assign 
Subcontracts to the Owner or to a designated substitute contractor promptly upon request.  In such 
case the Contractor shall not be entitled to receive any further payment until the Work is finished 
and the Owner has determined its damages owing to the Contractor's default. 

 
 16.2.2 If the costs of finishing the Work, including services made necessary by the Contractor's 

default, and all other damages suffered by the Owner on account of the Contractor's default, exceed 
the unpaid balance of the Contract Sum, the Contractor shall pay the difference to the Owner, and 
this obligation for payment shall survive the termination of the Contract.  If the costs of finishing 
the Work are less than the unpaid portion of the Contract Sum, the Owner shall pay the unpaid 
balance of any amount properly owing to the Contractor for all Work executed to the date of 
termination, less actual damages.  The Owner will not be obligated to pay any further amount on 
account of Direct Cost, Indirect Cost or Fee. 

 
 16.2.3 If it should be judicially determined that the Owner improperly terminated this Contract for 

cause, then the termination shall be deemed to be a termination for the convenience of the Owner. 
 
16.3 Termination for Convenience 
 
 16.3.1 The Owner may terminate this Contract at any time without cause, in whole or in part, 

upon giving the Contractor notice of such termination.  Upon such termination, the Contractor shall 
immediately cease Work and remove from the project site all of its labor forces and such of its 
materials as Owner elects not to purchase or to assume in the manner hereinafter provided.  Upon 
such termination, the Contractor shall take such steps as Owner may require to assign to the Owner 
the Contractor's interest in all Subcontracts and purchase orders designated by Owner.  After all 



 

such steps have been taken to Owner's satisfaction, the Contractor shall receive as full 
compensation for termination and assignment the following: 

 
 (1) All amounts then otherwise due under the terms of this Contract, 
 
 (2) Amounts due for Work performed subsequent to the latest Request for Payment through 

the date of termination, 
 
 (3) Reasonable compensation for the actual cost of demobilization incurred by the Contractor 

as a direct result of such termination.  The Contractor shall not be entitled to any 
compensation for lost profits or for any other type of contractual compensation or damage 
other than those provided by the preceding sentence.  Upon payment of the foregoing, 
Owner shall have no further obligations to Contractor of any nature. 

 
16.3.2 In no event shall termination for the convenience of the Owner terminate the obligations of 
the Contractor's surety on its payment and performance bonds. 
 

  



EXHIBIT A 
 

INSURANCE REQUIREMENTS 
 

A. Minimum Insurance - Prior to commencement of work, the Contractor or Project Participant will procure and 
maintain the following insurance: 

i. Commercial general liability insurance with limits of liability not less than $2,000,000.00 per occurrence, 
$2,000,000.00 general aggregate, $2,000,000.00 products/completed operations and, if not covered by a 
separate automobile liability policy, hired and non-owned automobiles covering bodily injury, property 
damage, and personal and advertising injury. These limits of liability may be achieved through a 
combination of commercial general liability insurance and a follow-form excess or umbrella policy. 

ii. In the case of leased or owned automobiles, business automobile liability insurance with limits not less 
than $1,000,000.00 combined single limit per accident for bodily injury and property damage. Such 
insurance shall include coverage for owned, non-owned, and hired automobiles. 

iii. For contracts involving professional services, professional liability insurance coverage (Errors and 
Omissions Coverage) with limits not less than $1,000,000.00 per claim and annual aggregate. If 
professional liability coverage is required, coverage shall be maintained for a period of no less than three 
years after completion of the work under the agreement or, if policy is cancelled, extended reporting 
period to equal the same. Professional liability coverage shall not be required of Project Participants who 
are self-performing the design of equipment associated with an experiment located at SURF or the 
employees of such Project Participants. 

iv. Workers’ Compensation and Employers’ Liability covering payment of workers’ compensation benefits 
for injury, death, occupational disease, or hearing loss as provided by South Dakota law, secured by 
workers’ compensation insurance or by self-insurance or other means permitted under SDCL Ch. 62-5 
which is acceptable to the SDSTA along with Employers’ Liability limits of $1,000,000.00 per accident, 
$1,000,000.00 each employee by disease, and a policy limit of $1,000,000.00 by disease, or if not 
available, such other coverage as is described in subsection III.E.4 of the Risk Transfer Protocols. 

B. Insurance Provisions Applicable to Coverages in Category Three (“Intermediate Risk”) 

i. Commercial General Liability and Automobile Liability Coverages: 

a. Provide general liability coverage (including contractual liability, broad form property damage 
coverage, and severability of interest) at least as broad as the industry standard Insurance Services 
Office (“ISO”) form CG 00 01, or its equivalent; and CA 00 01 with regard to automobile liability 
coverages, or its equivalent. 

b. SDSTA and its officers, agents, and employees; Fermi Research Alliance, LLC, and its officers, 
agents, employees; University of Chicago and its officers, agents, and employees; University Research 
Association, LLC, and its officers, agents, and employees; the United States Department of Energy 
and its officers, agents, and employees; Barrick Gold Corporation, Homestake Mining Company of 
California, and the affiliates of Barrick and Homestake, and each of its and their officers, directors, 
employees, and agents and any visitor, contractor or consultant Homestake or Barrick invites onto or 
allows or authorizes to use SURF are to be covered as additional insureds with respect to liability 
arising out of activities performed by or on behalf of any Contractor or Project Participant; products 
and completed operations of any Contractor or Project Participants; premises owned, leased, or used 
by any Contractor or Project Participant; and automobiles owned, leased, hired, or borrowed by 
Contractor or Project Participant. The coverage shall contain no special limitations on the scope of 
protection afforded to SDSTA, its officers, directors, or employees. All additional insured coverage 
must include ongoing and completed operations. 

c. Contractor’s or Project Participant’s insurance coverage shall be primary insurance as respects SDSTA 
officers, agents, and employees. Any insurance or self-insurance maintained by SDSTA, its officers, 
agents and employees shall not contribute with Contractors or Project Participant’s insurance. 



d. Any failure to comply with reporting provisions of the Contractor’s or Project Participant’s policies by
the Contractor or Project Participant shall not affect coverage provided SDSTA, its officers, agents,
and employees.

e. Coverage shall state the Contractor’s or Project Participant’s insurance shall apply separately to each
insured against whom claim is made or suit is brought, except with respect to the limits of the insurer’s
liability.

f. Coverage shall contain a waiver of subrogation in favor of SDSTA and its officers, directors, agents,
and employees, the State of South Dakota and its officers, agents and employees; Barrick Gold
Corporation, Homestake Mining Company of California, and the affiliates of each of Barrick and
Homestake, and each of its and their officers, directors, employees and agents, and any visitor,
contractor or consultant Homestake or Barrick invite onto or allow or authorize to use SURF; Fermi
Research Alliance, LLC, and its officers, agents, and employees; and the United States Department of
Energy and its officers, agents, and employees.

ii. Worker’s Compensation and Employers’ Liability

a. Coverage shall contain a waiver of subrogation in favor of the SDSTA, its officers, agents and
employees; Fermi Research Alliance, LLC, and its officers, agents, and employees; and the United
States Department of Energy and its officers, agents, and employees; Barrick Gold Corporation,
Homestake Mining Company of California, and the affiliates of Barrick and Homestake, and each of
its and their officers, directors, employees and agents and any visitor, contractor or consultant
Homestake or Barrick invite onto or allow or authorize to use SURF.

iii. All Coverages

a. Each insurance policy required by the agreement shall be endorsed to state that coverage shall not be
suspended, voided, cancelled, or reduced in limits except after thirty (30) days’ prior written notice has
been given to the SDSTA, except that ten (10) days’ prior written notice shall apply in the event of
cancellation for nonpayment of premium.

b. All self-insurance, self-insured retentions, and deductibles must be declared and approved by the
SDSTA as provided in the Risk Transfer Protocol manual.

c. Evidence of Insurance – Prior to commencement of work, the Contractor or Project Participant shall
furnish the SDSTA with certificates or other proof evidence compliance with the insurance
requirements above. The Contractor agrees to provide complete, certified copies of all required
insurance policies if requested by the SDSTA.

d. Acceptability of Insurers – Insurance shall be placed with reputable insurers acceptable to the SDSTA
with an A.M. Best rating of A, VII or higher.

C. Subcontractors and Consultants

i. The categories of risk and insurance requirements for each shall apply not only to the general contractor,
but also to all subcontractors, consultants, and others doing work in connection with a contract or Project
under the direction or auspices of a Contractor or Project Participant. A category of risk and the applicable
insurance requirements will be determined on a “per subcontractor” or “per consultant” basis, taking into
account the particular work to be done by the subcontractor or consultant and the interrelationship of that
work to other work being conducted by the Contractor or Project Participant. When SDSTA is the
contracting party (as “owner” or equivalent), SDSTA will determine the categories of risk and applicable
insurance requirements for subcontractors and consultants, and require proof of the existence of such
insurance as provided in these Protocols. When FRA or a Project Participant is the contracting party (as a
subcontractor to DOE or “owner” or equivalent), SDSTA must approve the categories of risk and
applicable insurance for the general contractor (as between FRA of the Project Participant and the
contractor). The categories of risk and applicable insurance requirements for all subcontractors shall be
determined by the general contractor, taking into account the work to be done by the general contractor
and the interrelationship of that of that work with other work to be undertaken by the subcontractor;
provided, however, that in no event may the limits required of a subcontractor doing work on the Surface
Property only be less then $1,000,000.00 per occurrence and $2,000,000.00 aggregate, nor may the limits



required of a subcontractor doing any work in the Underground Property be less then $2,000,000.00 per 
occurrence and $2,000,000.00 aggregate. The general contractor (as between FRA or Project Participant 
and the contractor) shall certify to SDSTA that it has required appropriate limits of liability of its 
subcontractors utilizing the criteria set out in this subparagraph and that the subcontractors have such 
insurance in place.  



EXHIBIT B 

ENVIRONMENT, SAFETY, AND HEALTH REQUIREMENTS 

1.1 CONTRACTOR’S RESPONSIBILITY FOR PROJECT SAFETY AND 
ENVIRONMENTAL PROTECTION 

1.1.1 The Contractor recognizes the importance of performing the work in a safe and 
responsible manner to prevent damage, injury, or loss to individuals, the environment, 
and the work itself, including materials and equipment incorporated into the work or 
stored on-site or off-site. Contractor assumes responsibility for implementing and 
monitoring all Environment, Safety and Health (ESH) precautions and programs related 
to the performance of the work. 

1.1.2 The Contractor and subcontractors shall comply with all legal and SDSTA-specific 
reporting requirements relating to ESH set forth in the contract documents. The 
Contractor will verbally notify of any injury, loss, damage, or accident arising from the 
work to Project Manager and to the SDSTA ESH Safety Representative (ESH Safety 
Rep), to the extent mandated by legal requirements, to all government or quasi-
government authorities having jurisdiction over safety-related matters involving the 
project or the work. All persons injured while working at SURF will be immediately 
evaluated, and treated as necessary, by a medical professional before returning to work. 
Contractor and its subcontractors will immediately report to the Project Manager all spills 
of a regulated substance of one gallon or greater, and all other significant impacts to the 
environment (soil, water, air) in performance of the work. Contractor will also 
immediately notify the Project Manager of any failure to comply with state and federal 
environmental laws, rules, and regulations. 

1.1.3 The Contractor’s responsibility for ESH under this specification is not intended in any 
way to relieve subcontractors and sub-subcontractors of their own contractual and legal 
obligations and responsibilities. 

1.1.4 The Contractor is responsible for screening all subcontractors with respect to safety and 
to adopt a safety selection process consistent with requirements defined herein. In 
addition, Contractor is responsible for flowing down all ESH requirements of the 
Contract to its subcontractors, including monitoring and enforcing compliance. 

1.2 ESH REQUIREMENTS AND COORDINATION 

1.2.1 Safety and protection of the environment are of the utmost concern on this contract. 
Safety in this context refers to the health and safety of people and the protection of the 
environment. Nothing contained herein relieves the Contractor from complying with all 
applicable standards and regulations found in 29 CFR Part 1926 (OSHA construction 
standard), 40 CFR (Federal environmental regulations, and Part 74 of the Administrative 
Rules of South Dakota (State environmental regulations), where applicable. Site specific 
safety requirements are defined in the SURF ESH Manual located at: 



https://www.sanfordlab.org/esh. Mine Safety and Health Administration (MSHA) 
compliance may be acceptable, where applicable. 

1.2.2 The Contractor will address the safety requirements defined herein and in the SDSTA 
ESH Manual. Contractor costs associated with the implementation of the requirements 
will be borne by the Contractor. Safety deficiencies discovered after the award will be 
remedied at no cost to SDSTA. 

1.2.3 The Contractor shall have a designated Safety Representative (SR), approved by SDSTA, 
present on the Project at all times when work is physically being performed. The SR may 
have other minor duties, but the position’s primary role is to oversee safety of the 
worksite and work being performed by the Contractor, as well as that of its 
subcontractors. The By-Pass Drift excavation is intended to be staffed by two full time 
SR’s combined with third/fourth qualified SR designees to service the various rotating 
shifts.  If shift work will be utilized, the Contractor must have a SR or SR designee for 
each shift. In the case of shift work, the Contractor will designate one SR as the lead for 
the project. The training requirements for the second SR are the same as the lead and are 
as follows: 

 The SR shall have underground safety experience and training (e.g., MSHA part
48) when applicable.

 The SR shall be certified in CPR, AED, and First Aid.
 The SR is responsible for administering the Contractor’s ESH program.
 The SR will escort the ESH Safety Rep on a monthly ESH site visit.
 The SR will provide training to all employees working on their behalf in regard to

oil pollution prevention, solid and hazardous waste management, and storm water
management, if applicable.

 The Contractor will supply a weekly ESH report to the ESH Safety Rep, detailing
any ESH related items.

1.2.4 The Contractor shall have at least one individual certified in CPR, AED, and First Aid 
onsite at all times. 

1.2.5 The Contractor is responsible for identifying the need for Qualified and/or Competent 
Persons for specific tasks as defined in 29 CFR 1926. 

1.2.6 The Contractor must have a documented Site-Specific Environment, Safety and Health 
Program/Plan in place and accepted by SDSTA before work will be authorized to start. 
This program must be consistent with the requirements in the SDSTA ESH Manual. The 
program will be based on the hazards inherent to the Means and Methods adopted by the 
Contractor and its associated work environment. The scope of work will dictate the 
required program elements for this contract. Program elements may include those listed 
on the ESH Manual of the SURF website at https://www.sanfordlab.org/esh. 

 If the Contractor chooses to adopt one or more specific elements of the SDSTA
ESH program, it must adopt that element in its entirety.



1.2.7 The Contractor is expected to follow a work planning and controls process that is aligned 
with the SDSTA. (See SURF website ESH Manual at https://www.sanfordlab.org/esh.) 
The work planning and controls process must be conducted and documented prior to the 
start of work in the form of a Job Hazards Analysis (JHA). A JHA, developed by the SR, 
approved by the Project Manager and ESH Safety Rep. The JHA will be reviewed with 
the individual(s) expected to perform the work prior to work starting on a specified task. 
The SR is expected to review all JHAs. Copies of JHA(s) must be present at the location 
where work is being performed and accessible to the individuals performing the work and 
to SDSTA representatives. 

1.2.8 The Contractor will conduct a daily crew work planning meeting (tailgate/toolbox talk), 
including, when necessary, subcontractor employees, prior to the beginning of each shift. 
This talk will include the plan of work for the day, a review of hazards and potential 
regulatory issues, inspection/removal of loose puncture hazards as part of a general daily 
cleanup requirement of the work area, and the review of applicable JHAs. These 
documented talks will be submitted to the Project Manager or uploaded to a designated 
electronic database at the end of each day, or by the end of the work week. 

1.2.9 The Contractor is responsible for assuring that all Contractor employee safety training is 
completed in compliance with SDSTA guidelines, standards, and associated regulations. 
The following training is required for all Contractor personnel before they start work: 

 Sanford Underground Research Facility (SURF) Surface and/or Underground
Orientation Training, if onsite for less than 40 hours in a 12-month period

 Cultural Awareness video
 Any specific equipment training (e.g.: crane operator)
 Site specific training for environmental compliance (e.g.: spill prevention,

Hazmat, storm water, etc.)
For contractor personnel working on-site more than 40 hours in a 12-month period, the 
following training is required: 

 General Safety Basic Training (Surface and/or Underground)

1.2.10 The Contractor must have an individual trained and qualified as a SURF Guide for each 
area that the Contractor will be working. The Guide must be always onsite with the 
workers. Refer to ESH-(1000-S)-73189 Facility Access Standard or the SURF Training 
Department for Contractor Guide training. 

1.2.11 The Contractor shall provide all common Personal Protective Equipment (PPE) required 
for the work (hard hats, safety toe boots, safety glasses with side shields, hi-visibility 
clothing and required fall protection equipment including suspension trauma straps, and 
full body harness (ANSI A10.14 approved). All contractor personnel shall follow the 
ESH-(7000-S)-71493 PPE Standard and supporting documents.  

 Unique PPE required for aerial lift equipment:
 Anyone working from an aerial lift must wear a personal fall restraint 

system or SRL following manufacturer’s recommendations. 
 Fall protection must be attached to the manufacturer’s designated anchor 

point. 



 Unique PPE required for any underground work at a minimum includes:
 W65 Self Rescuers (must be maintained according to MSHA 

requirements) (always required when working underground) 
 Gas Tester(s) (M40M or equivalent)  
 Cap lamps 

1.2.12 Smoking, use of tobacco products, including vapor, alcohol, controlled substances, or 
weapons are not allowed within the boundaries of SURF. All property owned and 
operated by the SDSTA is designated as tobacco and vapor-free. This applies to all areas 
of the surface and the underground. The Contractor shall manage and maintain a drug and 
alcohol policy that aligns with that of SDSTA written policy and procedures. The ESH 
department review of this document may be required. 

1.2.13 If SDSTA perceives the Contractor has created or is exposed to an imminent danger, 
unacceptable risk, or a non-compliance situation, SDSTA will stop work until safe 
conditions are re-established. Such work stoppages will be at the expense of the 
Contractor and will not add time to the completion date of the contract. All personnel 
have the right and responsibility to authorize a stop work onsite whenever encountering 
an unsafe condition or act. Refer to the ESH-(2000-S)-202124 Stop Work Standard. 

1.2.14 In the event of an incident, Contractor will notify the Project Manager and/or ESH Safety 
Rep immediately and never later than the end of shift on the day of incident. Contractor 
shall complete the ESH-(3000-F)-173324 First Report of Incident and Investigation form 
and submit to the Project Manager or ESH Safety Rep. Contractor shall conduct an 
incident investigation in accordance with the SDSTA Standard. The investigation will 
include preparing a written report summarizing the results of the investigation, corrective 
actions taken to prevent a reoccurrence, and any lessons learned. SDSTA may at its 
discretion participate in and facilitate the incident investigation. Time and expense 
incurred by Contractor performing an incident investigation will be at the Contractor’s 
expense. 

1.2.15 The Contractor may, with SDSTA written permission, operate SURF-owned equipment. 
The Incidental Operator must first meet SDSTA requirements for the operation of said 
equipment. The Contractor shall regularly inspect, test, and calibrate as necessary all 
equipment, machinery, tools, or other items furnished by SDSTA that are employed in 
Contractor’s work. Contractor shall take reasonable precautions to avoid damage to 
facility structures and utilities. If apparent defects are found in SDSTA-provided 
materials or equipment, defective equipment shall be taken out of service and Contractor 
shall promptly notify the Project Manager of such defect(s) in writing. Contractor 
provided equipment shall be inspected and maintained prior to arriving on-site and before 
each use. Failure of Contractor-provided equipment shall not be entitled to any 
compensation for downtime or delays or schedule extensions. 

1.2.16 When working in the headframes, the Contractor will maintain six-foot distance away 
from an open shaft hole when the cage gate is open or have 100% tied-off (Fall Arrest) 
protection. 



1.2.17 The Contractor acknowledges that periodic evacuation drills and exercises are required 
by SDSTA to validate the adequacy and effectiveness of the ESH-(6000-S)-185207 
Emergency Management Standard. Contractor also recognizes that such drills and 
exercises enhance its employees’ understanding of Emergency Management Standard. 
Contractor agrees to participate in quarterly evacuation drills, which may or may not be 
scheduled in advance, during the term of this contract. It is understood that Contractor 
will not be entitled to any additional compensation for participating in these evacuation 
drills or exercises. 
 

1.2.18 The Contractor agrees to assess whether Contractor’s employees have the physical, 
mental, and emotional capacity to perform assigned tasks competently and in a manner 
that does not unreasonably threaten safety, health, or property, including participation in 
emergency procedures applicable to Contractor’s work location. The ESH-(2000-S)-
15209 Fatigue Management Standard regulates the impacts of fatigue for safety, health, 
and productivity onsite. Refer to the SURF website ESH Manual at 
https://www.sanfordlab.org/esh for further information. 

 
1.2.19 The Contractor shall follow use of ladders and shall meet the requirements of OSHA 

1926.1053 (Subpart X) and OSHA 1910.23 (Subpart D). Prior to using a ladder, the 
following shall be considered: 

 Alternative methods, such as platform/podium ladder, scaffolding, scissor lift, or 
aerial lift. 

 Fall protection is required when working from a standard ladder at a height 
greater than four feet. 

 Fall protection is required when working from the platform of a three-sided 
podium ladder at a height greater than six feet. 

 Additional fall protection is not required when working from a four-sided podium 
ladder. 

Refer to the SURF website ESH Manual at https://www.sanfordlab.org/esh for further 
information on the ESH-(7000-S)-73415 Fall Protection and Prevention Standard. 

 
1.2.20 The Contractor shall manage all waste, both solid and hazardous, as well as all obsolete, 

expired, or unused materials procured by the Contractor, including the cost of disposal. 
The Contractor shall manage and dispose of all wastes generated in compliance with all 
applicable state and federal laws and regulations. The Contractor shall minimize, to the 
extent practical, the generation and accumulation of waste during the lifespan of the 
project. Waste shall not be allowed to accumulate to the point of becoming a threat to the 
environment (air, land, water) and must not be stored on the ground for longer than a 
single work shift. Where large amounts of waste are anticipated, a roll off bin should be 
used. When a roll off bin is not used, wastes must be removed from the work site on a 
regular basis. 
 
All clean-up and disposal costs associated with Contractor spills or equipment leaks of 
environmentally regulated substances in the performance of their work are the 
responsibility of the Contractor. Spills and leaks must be cleaned up immediately, and 
leaks must be repaired to prevent further environmental contamination.  



 
If the Contractor will be disturbing one or more acres, it is the responsibility of the 
Contractor to obtain a South Dakota Stormwater Construction Permit and to comply with 
that permit, including the installation and maintenance of stormwater pollution controls. 
Stormwater flowing off the work site must be clean, with no visible sheen or solids. Any 
existing stormwater pollution controls that are altered during Contractor activities must 
be returned to full operating condition as soon as possible. 
 
Work that results in the storage of petroleum products (55 gallons or greater in a single 
container) or the installation of oil-filled operational equipment with a volume of 55 
gallons or greater must be reported to the Environmental Department, and secondary 
containment must be installed. 
 
Visible air emissions occurring from roads, stockpiles, conveyors, etc. used during 
Contractor work must be controlled by the Contractor.  
 

1.2.21 All chemicals to be used at SURF must be pre-approved by SDSTA and Safety Data 
Sheets (SDS) must be maintained by the Contractor and be readily available to workers 
on site. 
 

1.2.22 Flammables (defined in 30 CFR Part §57.4460 Storage of flammable liquids 
underground) are not allowed underground. Flammables used on the surface are to be 
stored in engineered flammable cabinets or in containers with a minimum one-hour fire 
resistance. 

 
1.2.23 Combustibles in the underground work areas shall be managed as per 30 CFR Part 

57.4104 -57.4531, as applicable. 
 
1.2.24 Tier 4 engines are required at SURF for underground use. Lower Tier 3 equipment may 

be allowed underground but only with SDSTA permission. All underground diesel 
equipment must be approved by SDSTA prior to usage.  

 
1.2.25 SDSTA reserves the right to restrict or deny access of any Contractor employee to the 

work location. 
 
1.2.26 The Contractor shall report the hours worked on site by Contractor’s employees on a 

monthly basis to the Project Manager named in the contract. Hours shall be emailed to 
the Project Manager no later than the 3rd day of the month for hours worked the previous 
month. 

 
Refer to the SURF website, ESH Manual at https://www.sanfordlab.org/esh, for further 
information on all standards. 



 

EXHIBIT C 
 

SCOPE OF WORK 
 
 
 
 
 
 
 

  



 

EXHIBIT D 
 

CONTRACTOR’S PROPOSAL 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

  



 

EXHIBIT E 
 

CERTIFICATE OF EXEMPTION 
  



 

EXHIBIT F 
 

FEDERAL REQUIREMENTS 
FEDERAL TERMS AND CONDITIONS 

 
The Equal Opportunity Act, 2000 (EOA) prohibits any person concerned with the provision of goods, 
facilities, and services to the public or a section of the public from discriminating against a person who 
seeks to obtain those goods, facilities and services. Discrimination on the basis of race, color, national 
origin, sex, disability, or age is prohibited by federal civil rights laws. 
 
FA-TC-0015 FEDERAL, STATE, AND MUNICIPAL REQUIREMENTS 
Subcontractor will comply with applicable federal, state, and municipal laws, codes, and regulations for 
work performed under this award. 
 
FA-TC-0015.1-SURF FEDERAL EXPORT CONTROL LAWS 
The recipient will comply with all Federal Export Control laws, rules, and regulations which generally 
regulate the export of sensitive technologies, equipment, software, and related data and services such as: the 
Export Administration Act and Export Administration Regulations (“EAR”); the Atomic Energy Act of 
1954; the Arms Export Control Act and the International Traffic in Arms Regulations (“ITAR”); and the 
Trading with the Enemy Act and the Foreign Asset Control Regulations. 
 
FA-TC-0020  NOTICE REGARDING THE PURCHASE OF AMERICAN-MADE 
  EQUIPMENT AND PRODUCTS -- SENSE OF CONGRESS 
It is the sense of the Congress that, to the greatest extent practicable, all equipment and products purchased 
with funds made available under this award should be American-made. 
 
FA-TC-0023  ENVIRONMENTAL, SAFETY AND HEALTH (ES&H) 
  PERFORMANCE OF WORK AT DOE FACILITIES 
With respect to the performance of any portion of the work under this award which is performed at a DOE 
owned or controlled site, the recipient agrees to comply with all State and Federal ES&H regulations and 
with all other ES&H requirements of the operator of such site. 
 
Prior to the performance on any work at a DOE-Owned or controlled site, the recipient shall contact the site 
facility manager for information on DOE and site specific ES&H requirements. 
 
The recipient shall apply this term to its sub-recipients and contractors. 
 
FA-TC-0031-CH (Modified) NATIONAL ENVIRONMENTAL POLICY ACT (NEPA) 
    REQUIREMENTS 
You are restricted from taking any action using Federal funds, which would have an adverse effect on the 
environment or limit the choice of reasonable alternatives prior to DOE/NNSA providing either a NEPA 
clearance or a final NEPA decision regarding this project. 
 
FA-TC-0058 INDEMNITY 
The Recipient shall indemnify the Government and its officers, agents, or employees for any and all 
liability, including litigation expenses and attorneys' fees, arising from suits, actions, or claims of any 
character for death, bodily injury, or loss of or damage to property or to the environment, resulting from the 



 

project, except to the extent that such liability results from the direct fault or negligence of Government 
officers, agents or employees, or to the extent such liability may be covered by applicable allowable costs 
provisions. 
 
FA-TC-0065 LOBBYING RESTRICTIONS (MARCH 2012) 
By accepting funds under this award, you agree that none of the funds obligated on the award shall be 
expended, directly or indirectly, to influence congressional action on any legislation or appropriation 
matters pending before Congress, other than to communicate to Members of Congress as described in 18 
U.S.C. 1913. This restriction is in addition to those prescribed elsewhere in statute and regulation. 
 

FEDERAL TERMS AND CONDITIONS, CONT. 
 

1. Equal Employment Opportunity – Compliance is required with E.O. 11246, "Equal Employment 
Opportunity," as amended by E.O. 11375, "Amending Executive Order 11246 Relating to Equal 
Employment Opportunity," and as supplemented by regulations at 41 CFR part 60, "Office of Federal 
Contract Compliance Programs, Equal Employment Opportunity, Department of Labor." 
 
2. Copeland "Anti-Kickback" Act (18 U.S.C. 874 and 40 U.S.C. 276c) - All contracts and subgrants in 
excess of $2000 for construction or repair awarded by recipients and subrecipients require compliance with 
the Copeland "Anti-Kickback" Act (18 U.S.C. 874), as supplemented by Department of Labor regulations 
(29 CFR part 3, "Contractors and Subcontractors on Public Building or Public Work Financed in Whole or 
in Part by Loans or Grants from the United States"). The Act provides that each contractor or subrecipient 
shall be prohibited from inducing, by any means, any person employed in the construction, completion, or 
repair of public work, to give up any part of the compensation to which he is otherwise entitled. The 
recipient shall report all suspected or reported 
violations to the Federal awarding agency. 
 
3. Davis-Bacon Act, as amended (40 U.S.C. 276a to a-7) - All construction contracts awarded by the 
recipients and subrecipients of more than $2000 shall include a provision for compliance with the Davis- 
Bacon Act (40 U.S.C. 276a to a-7) and as supplemented by Department of Labor regulations (29 CFR part 
5, "Labor Standards Provisions Applicable to Contracts Governing Federally Financed and Assisted 
Construction"). Under this Act, contractors shall be required to pay wages to laborers and mechanics at a 
rate not less than the minimum wages specified in a wage determination made by the Secretary of Labor. In 
addition, contractors shall be required to pay wages not less than once a week. The recipient shall place a 
copy of the current prevailing wage determination issued by the Department of Labor in each solicitation 
and the award of a contract shall be conditioned upon the acceptance of the wage determination. The 
recipient shall report all suspected or reported violations to the Federal awarding agency. 
 
4. Contract Work Hours and Safety Standards Act (40 U.S.C. 327-333) - Where applicable, all contracts 
awarded by recipients in excess of $2000 for construction contracts and in excess of $2500 for other 
contracts that involve the employment of mechanics or laborers shall include a provision for compliance 
with Sections 102 and 107 of the Contract Work Hours and Safety Standards Act (40 U.S.C. 327-333), as 
supplemented by Department of Labor regulations (29 CFR part 5). Under Section 102 of the Act, each 
contractor shall be required to compute the wages of every mechanic and laborer on the basis of a standard 
work week of 40 hours. Work in excess of the standard work week is permissible provided that the worker 
is compensated at a rate of not less than 1 ½ times the basic rate of pay for all hours worked in excess of 40 
hours in the work week. Section 107 of the Act is applicable to construction work and provides that no 



 

laborer or mechanic shall be required to work in surroundings or under working conditions which are 
unsanitary, hazardous or dangerous. These requirements do not apply to the purchases of supplies or 
materials or articles ordinarily available on the open market, or contracts for transportation or transmission 
of intelligence. 
 
5. Rights to Inventions Made Under a Contract or Agreement - Contracts or agreements for the 
performance of experimental, developmental, or research work shall provide for the rights of the Federal 
Government and the recipient in any resulting invention in accordance with 37 CFR part 401, "Rights to 
Inventions Made by Nonprofit Organizations and Small Business Firms Under Government Grants, 
Contracts and Cooperative Agreements," and any implementing regulations issued by the awarding agency. 
 
6. Clean Air Act (42 U.S.C. 7401 et seq.) and the Federal Water Pollution Control Act (33 U.S.C. 1251 et 
seq.), as amended - Contracts and subgrants of amounts in excess of $100,000 require the recipient to agree 
to comply with all applicable standards, orders or regulations issued pursuant to the Clean Air Act (42 
U.S.C. 7401 et seq.) and the Federal Water Pollution Control Act as amended (33 U.S.C. 1251 et seq.). 
Violations shall be reported to the Federal awarding agency and the Regional Office of the Environmental 
Protection Agency (EPA). 
 
7. Byrd Anti-Lobbying Amendment (31 U.S.C. 1352) - Contractors who apply or bid for an award of 
$100,000 or more shall file the required certification. Each tier certifies to the tier above that it will not and 
has not used Federal appropriated funds to pay any person or organization for influencing or attempting to 
influence an officer or employee of any agency, a member of Congress, officer or employee of Congress, or 
an employee of a member of Congress in connection with obtaining any Federal contract, grant or any other 
award covered by 31 U.S.C. 1352. 
Each tier shall also disclose any lobbying with non-Federal funds that takes place in connection with 
obtaining any Federal award. Such disclosures are forwarded from tier to tier up to the recipient. 
 
8. Debarment and Suspension (E.O.s 12549 and 12689) - No contract shall be made to parties listed on the 
General Services Administration's List of Parties Excluded from Federal Procurement or Nonprocurement 
Programs in accordance with E.O.s 12549 and 12689, "Debarment and Suspension." This list contains the 
names of parties debarred, suspended, or otherwise excluded by agencies, and contractors declared 
ineligible under statutory or regulatory authority other than E.O. 12549. Contractors with awards that 
exceed the small purchase threshold shall provide the required certification regarding its exclusion status 
and that of its principal employees. 

 
 
 
 

  



 

EXHIBIT G 
 

WAGE DETERMINATION 
 
  



 

EXHIBIT H & I 
 

ACKNOWLEDGEMENT OF RISK 
AND 

RELEASE, AGREEMENT NOT TO SUE WAIVER 
 

(Attached for reference only and to be signed in the presence of SDSTA 
personnel at the time of entering the underground property) 

  



 

EXHIBIT J 
 

PAYMENT AND PERFORMANCE BOND 
 
 
 




