
SOUTH DAKOTA SCIENCE AND TECHNOLOGY AUTHORITY 

SERVICE CONTRACT 
by and between 

 

Company 

Street or PO Address 

City, State Zip Code 

 

Referred to as “Contractor” 

 South Dakota Science and Technology Authority 

630 East Summit Street 

Lead, SD 57754 

 

Referred to as “SDSTA” 

  

PROJECT: GENERAL SERVICES  

    Contract #2017-26 

 

THIS CONTRACT, made effective the XXth day of Month, 201X, is made for the described services with the 

Contractor for the consideration stated herein: 

 

I.  THE SCOPE OF WORK OF THE CONTRACTOR 

 

A. The Contractor shall provide and furnish all of the supervision, plant, labor, materials, necessary tools, 

expendable equipment, and all utility and transportation services required to perform and complete in a 

workmanlike manner and ready for operation all the Work required type in brief description of work to be 

performed under the contract, more fully described in the attached Scope of Work, as per request from the 

SDSTA in strict compliance with the Contractor's Proposal and any other Contract Documents herein 

mentioned which are a part of this Contract. Each request and the Contractor’s Proposal in response thereto 

shall be referred to hereinafter as the “Work.” Contractor Representative (email) shall be the Contractor’s 

designated representative in all matters pertaining to this Contract.   

 

B. CONTRACT DOCUMENTS: The following documents and any other documents incorporated in them by 

reference constitute the Contract Documents: 

 

1. This Contract, including: 

• Insurance Requirements attached as Exhibit A.  

• Environment Health and Safety Requirements attached as Exhibit B.   

• Scope of Work attached as Exhibit C. 

• Contractor’s Proposal attached as Exhibit D.  

• Compliance with Federal Acts attached as Exhibit E. 

• Wage Determination attached as Exhibit F. 

   2. Addenda issued prior to execution of this Agreement. 

  

These documents constitute the entire and integrated agreement between the parties hereto and supersede prior 

negotiations, representations, or agreements, either written or oral.  

 

C. TIME FOR COMPLETION: The work under this Contract shall be commenced within ten (10) consecutive 

calendar days after date of issuance of notice to proceed by the SDSTA and shall be completed as described in 

the SDSTA’s written request, excluding punch list items. As to each Contractor proposal, this completion date 

shall be referred to herein as the “Contract Time.”    

 

D. This Contract shall terminate as of Date, unless otherwise terminated according to the early termination 

provisions of this Contract. 

 

II.  SDSTA REPRESENTATIVE 

 

The SDSTA shall from time-to-time designate in writing an SDSTA Representative. The SDSTA Representative shall 

be responsible for providing SDSTA-supplied information and approvals in a timely manner to permit Contractor to 

fulfill its obligations pursuant to this Agreement. The SDSTA Representative shall also provide Contractor with 

prompt notice if it observes any failure on the part of the Contractor to fulfill its contractual obligations, including any 
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errors, omissions or defects in the performance of the work provided for in this Agreement. Unless changed in writing 

by the SDSTA, the SDSTA Representative is Name (Email). 

 

III.  THE RESPONSIBILITIES OF THE SDSTA 

 

A. For the performance of the work specified in the Contract Documents, SDSTA will pay Contractor and 

Contractor will accept as full compensation a sum not to exceed the amount of Contractor’s proposal amount 

for each request for work. Nothing in this Agreement shall require the SDSTA to accept any proposal made by 

Contractor. In no event may the total amount paid to Contractor during the term of this Contract exceed 

WRITTEN AMOUNT DOLLARS ($XX,XXX.XX). 

 

 B. Unit Prices, if any, are as follows:  Unit prices are set forth in Exhibit D. 

 

Where the quantities originally contemplated are so changed that application of the agreed unit price to the 

quantity of work performed is shown to create a hardship to the SDSTA or the Contractor, there shall be an 

equitable adjustment of the Contract to prevent such hardship. 

 

IV.  CHANGE ORDERS 

 

A. A Change Order is a written order to the Contractor signed by the SDSTA, issued after execution of the 

Contract, authorizing a change in the Work or an adjustment in the Contract Sum or the Contract Time.  The 

Contract Sum and the Contract Time may be changed only by Change Order. A Change Order signed by the 

Contractor indicates Contractor’s agreement therewith, including the adjustment in the Contract Sum or the 

Contract Time. 

 

B. The SDSTA, without invalidating the Contract, may order changes in the Work within the general scope of the 

Contract consisting of additions, deletions, or other revisions, the Contract Sum and the Contract Time being 

adjusted accordingly. All such changes in the Work shall be authorized by Change Order, and shall be 

performed under the applicable conditions of the Contract Documents. 

 

C. The cost or credit to the SDSTA resulting from a change in the Work shall be determined in one or more of the 

following ways: 

  

1. By mutual acceptance of a lump sum properly itemized and supported by sufficient substantiating data to 

permit evaluation and acceptance to the SDSTA Representative for such purposes. Such lump sum 

proposals shall be supported by a completely detailed analysis of the proposed change subdivided into the 

Work of the Contractor and/or the Work of each subcontractor(s) involved in the proposed change, as 

applicable. 

2. By unit prices stated in this Contract or subsequently agreed upon. 

 

D. If none of the methods set forth in this Article IV, paragraphs C1 and C2 is agreed upon, the Contractor, 

provided Contractor receives a written order signed by the SDSTA, shall promptly proceed with the Work 

involved. The cost of such Work shall then be determined by the SDSTA on the basis of the reasonable 

expenditures and savings of those performing the Work attributable to the change, including, in the case of an 

increase in the Contract Sum, a reasonable allowance for Contractor's fee. In such case, Contractor shall keep 

and present, in such form as the SDSTA may prescribe, an itemized accounting together with appropriate 

supporting data for inclusion in a Change Order. 

 

V.  DIFFERING SITE CONDITIONS 

 

A. Contractor shall promptly, and before the conditions are disturbed, give written notice to the SDSTA and 

Project Engineer of (1) subsurface or latent physical conditions at the site which differ materially from those 

indicated in this Contract, or (2) unknown physical conditions at the site, of an unusual nature, which differ 

materially from those ordinarily encountered and generally recognized as inherent in work of the character 

provided for in this Contract. 
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B. The SDSTA shall investigate the site conditions promptly after receiving the notice. If the conditions do 

materially so differ and cause an increase or decrease in the Contractor’s cost of, or the time required for, 

performing any part of the Work under this Contract, whether or not changed as a result of changed conditions, 

the Contract Sum shall be adjusted as provided in Article III, provided that the Work has been ordered in 

writing by the SDSTA.   

 

VI.  DELAYS AND EXTENSIONS OF TIME 

 

A.  If the Contractor is delayed at any time in the progress of the Work by any act or neglect of the SDSTA, or by 

any separate contractor employed by the SDSTA, or by changes ordered in the Work, or by labor disputes not 

caused by the labor practices of the Contractor, or by fire, unusual delay in transportation, severe and unusual 

weather conditions not reasonably anticipated, unavoidable casualties, or any other causes beyond Contractor's 

control and not occurring due to the fault or neglect of the Contractor, any subcontractor or any other person 

for whose acts the Contractor is responsible, then the Contract Time shall be extended by Change Order for 

such reasonable time as the SDSTA shall determine. 

 

B. Any claim for extension of time shall be made in writing to the SDSTA not more than ten (10) days after the 

commencement of the delay; otherwise it shall be deemed waived. In the case of continuing delay, only one 

claim is necessary.   

 

C. Time extensions will not be granted for rain, wind, snow, or other natural phenomena of normal intensity for 

the locality where the Work is to be performed. 

 

D. Contractor's right to make a claim or claims for an extension of time shall not preclude Contractor's right to 

make a claim for delay damages arising out of the SDSTA’s significant interference, by action or inaction, 

with the Contractor's Work. 

 

VII. CONTRACTOR’S RESPONSIBILITY FOR PROJECT SAFETY 

 

Contractor assumes responsibility for implementing and monitoring all Environment, Health & Safety (EHS) 

precautions and programs related to the performance of the Work, as more fully set forth in attached Exhibit B, 

incorporated herein by reference. 

 

VIII. WORK PLAN POLICY 

 

A. Contractor shall maintain a site work plan at all times. Safety and health shall be the top priority with all work 

plans. 

 

B. Contractor’s work plan shall be reviewed with the SDSTA’s Project Team prior to starting the Work. The 

Project Team shall include the Safety Liaison, Project Manager, and SDSTA’s Representative. Any changes to 

the work plan shall be reviewed with the Project Team prior to making said change. 

 

C. A representative of the SDSTA’s Project Team shall review the work plan daily on site with Contractor and its 

agents, employees, subcontractors and subconsultants prior to starting work for the day. The review shall 

emphasize safety and health as the top priority. 

 

IX. OWNERSHIP, USE OF DOCUMENTS, CONFIDENTIALITY OF DOCUMENTS 

 

A. Any plans, specifications, engineering calculations, technical data, reports, miscellaneous drawings, and all 

information contained therein provided by the SDSTA, its consultants, employees, contractors and agents to 

the Contractor for the Contractor’s performance of its obligations under this agreement are the property of the 

SDSTA. They are to be used only with respect to this Project and are not to be used for any other project. The 

Contractor may not disseminate these materials to any person or entity nor may the Contractor use these 

materials for purposes other than work for the SDSTA, without the express written approval of the SDSTA. 

The SDSTA shall not unreasonably withhold such approval for dissemination of these materials as necessary 

to subcontractors and suppliers. 
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B. All reports, plans, specifications, engineering calculations, technical data, miscellaneous drawings, and 

information contained therein provided to or prepared by Contractor, its owners, officers, employees, agents, 

consultants, suppliers, and subcontractors in connection with Contractor’s performance under this Contract are 

confidential and the Contractor, its owners, officers, employees, agents, consultants, suppliers, and 

subcontractors shall not disclose this information to any person, individual, or entity without the express 

written permission of the SDSTA. 

 

C. All documents covered by this article shall be delivered to the SDSTA’s Representative at the completion of 

the Work. The Contractor may not retain any such documents for its own use without the express written 

permission of the SDSTA and any documents that are retained, with or without SDSTA permission, shall be 

subject to all of the requirements of this Article. 

 

D. Contractor shall include the requirements of this article in any contract it enters into with any consultants, 

subcontractors, suppliers, persons, individuals, or entities for the performance of any of the Contractor’s 

obligations under this Contract. 

 

X.  PAYMENTS AND INVOICING 

 

A. Progress Payments: Subject to the provisions of applicable law, the SDSTA shall make progress payments on 

a monthly basis for work accomplished in accordance with this Contract.   

 

B. Final Payment: Subject to the provisions of applicable law, final payment less amounts withheld to cover the 

cost of nonconforming work, shall be made by the SDSTA within thirty (30) days after the completion and 

acceptance of the Work by the SDSTA. 

 

C. Upon receipt of written notice from the Contractor that the Work is ready for final inspection and acceptance, 

the SDSTA’s Project Representative or its authorized representative or both shall make such inspection with 

representatives of the Contractor and the SDSTA, and when it is found that the work is acceptable under the 

Contract and the Contract is fully performed as evidenced by inspection, the Project Representative shall 

promptly approve the voucher for payment. 

 

D. Contractor shall submit evidence satisfactory to the Project Representative that all claims of unpaid payrolls, 

material bills and other indebtedness connected with the work have been satisfied, prior to approval of the final 

payment. 

 

E. Reimbursement for pre-approved travel expenses, if any, will not exceed Federal Travel Regulations (FTR) 

standard rates for the applicable travel location. Lodging expenses will be reimbursed at FTR rates or the 

actual lodging cost, whichever is less; airfare shall be reimbursed at the actual cost of a coach class ticket. No 

additional burdens or overheads will be applied to travel expense reimbursements. 

 

F. Invoicing:  Invoices or Payment Request Forms are to be addressed to the South Dakota Science and 

Technology Authority, 630 East Summit Street, Lead, SD, 57754, and may be submitted by email to:  

AP@sanfordlab.org. If possible, invoices are to be submitted to the SDSTA on the 3rd day of the month for 

work performed in the previous month. Invoices received after the 3rd day of the month will be considered to 

have been received the following month.   

 

XI.  INDEPENDENT CONTRACTOR 

 

Contractor agrees that in the performance of this Contract, it and its agents, employees and consultants are acting as 

independent contractors and not as employees, agents or officers of the SDSTA. As such, Contractor agrees not to use 

SDSTA equipment, supplies, and facilities unless otherwise agreed to. 

 

XII. INDEMNITY 
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Contractor agrees to hold harmless and indemnify the SDSTA, the State of South Dakota, and their officers and 

employees from and against any and all actions, suits, damages, liability or other proceedings which may arise as a 

result of the negligence, misconduct, error or omission of any officer, agent, subconsultant or employee of Contractor, 

but only to the extent of such negligence, misconduct, error or omission. This section does not require the Contractor 

to indemnify the SDSTA or State of South Dakota, or their officers, agents or employees from claims or liability to the 

extent such claims or liability arise  from the acts or omissions of the SDSTA, the State of South Dakota or their 

officers, agents or employees. 

 

XIII. INSURANCE 
 

A. During the term of this Agreement, Contractor shall maintain in effect at all times, and provide proof of such 

coverage to the SDSTA, insurance as described on the attached Exhibit “A,” which is incorporated herein by 

this reference. Contractor acknowledges that the South Dakota Science and Technology Authority, its officers, 

agents, employees and representatives are parties to this Contract and are therefore covered under Contractor’s 

Blanket Endorsements. 

 

B.   Prior to the commencement of Work, Contractor shall submit certificates of insurance policies to the Project 

Representative and the SDSTA for review and approval. 

 

C. By executing this Agreement, Contractor authorizes the SDSTA to make direct inquiry of Contractor’s insurer 

or insurance agent concerning the status of the insurance required by this Agreement. 

 

XIV. AMENDMENT PROVISION 

 

This Contract may only be amended with written consent of both parties or as otherwise provided in this Contract. 

 

XV. TERMINATION FOR CONVENIENCE 
 

A. The performance of this Contract depends upon the continued availability of appropriated funds and 

expenditure authority from state and federal sources. The SDSTA reserves the right to terminate this Contract 

in the event of a failure to obtain appropriated funds or grant expenditure authority.  In this event, termination 

shall be made by written notice to Contractor. Termination for this reason is not a default by the SDSTA nor 

does it give rise to a claim against the SDSTA. In the event of termination of this Contract because of the 

unavailability of future funding, the SDSTA will make every effort to provide as much notice as possible to 

the Contractor. The SDSTA will be responsible for all work it authorizes the Contractor to perform, up to the 

date of Notice of Cancellation, and will cover all work in progress. In turn, the SDSTA would require the 

Contractor to make reasonable efforts to limit the SDSTA’s liability for the work in progress. 

   

B. The SDSTA may terminate this Contract at any time without cause, in whole or in part, upon giving 

Contractor notice of such termination. Upon such termination, Contractor shall immediately cease work and 

remove from the project site all of its labor forces and such of its materials as the SDSTA elects not to 

purchase or to assume. Contractor shall receive as full compensation for termination and assignment the 

following: 

 

1. All amounts then otherwise due under the terms of this Contract, 

2. Amounts due for work performed subsequent to the latest Request for Payment through the date of 

termination, 

3. Reasonable compensation for the actual cost of demobilization incurred by Contractor as a direct result of 

such termination. Contractor shall not be entitled to any compensation for lost profits or for any other type 

of contractual compensation or damage other than those provided by the preceding sentence. Upon 

payment of the foregoing, the SDSTA shall have no further obligations to Contractor of any nature. 

 

 

XVI. TERMINATION FOR DEFAULT  
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If Contractor is in default under the Contract Documents, the SDSTA may, without prejudice to any other right or 

remedy and upon written notice to the Contractor, terminate the Contract. 

 

XVII. DISPUTES 

 

A. Governing Law: The Contract shall be governed by South Dakota law. 

 

B. Claims for Damages: Should either party to the Contract suffer injury or damage because of any act or 

omission of the other party or of any of the other party’s employees, agents or others for whose acts the other 

party is legally liable, claim shall be made in writing to such other party within 14 days after the first 

observance of such injury or damage. 

 

C. All claims, counterclaims, disputes or other matters in question between the SDSTA and the Contractor arising 

out of, or relating to this Contract, or the breach thereof, will be decided in the state courts of South Dakota. 

Contractor irrevocably and unconditionally agrees to the exclusive jurisdiction of said courts and waives any 

objection thereto based on the doctrine of forum nonconveniens. 

 

D. Contractor shall carry on the Work and maintain its progress during any dispute or litigation proceedings, and 

the SDSTA shall continue to make payments to the Contractor to the extent required by the Contract 

Documents and South Dakota law. 

 

XVIII. NOTICE: 

 

All notices, demands and other communications required by the Contract Documents shall be in writing and shall be 

deemed to have been duly given if emailed, personally delivered or mailed first class, postage prepaid: 

 

• If to Contractor: 

Name 

Company 

Street or PO Address 

City, State Zip Code 

 Email address 

  

• If to SDSTA: 

Mike Headley         Timothy M. Engel 

Executive Director                Counsel for the SDSTA 

630 East Summit Street            503 S. Pierre Street, P.O. Box 160 

Lead, SD 57754                        Pierre, SD  57501 

  MHeadley@sanfordlab.org 

 

Either party may change the addresses set forth for notice herein upon written notice thereof to the other. 

 

XIX.  MISCELLANEOUS 

 

A.  Documents, information and data provided to the SDSTA pursuant to the terms of this Agreement may be 

subject to examination and review by representatives of the Homestake Mining Company of California 

pursuant to the terms of the Property Donation Agreement or by representatives of federal, state or local 

governmental entities, including, but not limited to, the South Dakota Department of Legislative Audit.  

Anything elsewhere in this Agreement to the contrary notwithstanding, any such documents, information or 

data may become public records open to public inspection.     

 

B. The terms of this Agreement shall be construed and governed under the laws of the State of South Dakota. 

Any lawsuit arising out of or pertaining to the Agreement shall be commenced in the state courts of South 

Dakota. The Contractor shall not engage the services of any subcontractors without the prior express, written 

consent of the SDSTA. Time is of the essence in the performance of the covenants, terms and conditions of the 

Agreement. This Agreement constitutes the entire agreement of the parties concerning its subject matter, and 
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supersedes any prior discussions, representations or agreements, wither oral or written. The terms of this 

Agreement may only be amended by a written document, executed with the same formalities as this 

Agreement.   

 

C. Any agreement entered into by the Contactor with any designer, consultant, subconsultant, contractor, 

subcontractor or other person to perform work in connection with this Agreement shall include the provisions 

and requirements of Articles III, VII, VIII, IX, XI, XII, XIII, XIX, XX, XXI, XXII and XXIII of this 

Agreement; provided, however, that the amount of general liability insurance required of the designer, 

consultant, subconsultant, contractor, subcontractor or other person shall be specified by the SDSTA in 

writing.    

 

 D. Debarment or Suspension: By signing this Contract, the Contractor certifies to the best of its knowledge and 

belief that it and all persons associated with the Contract, including persons or corporations who have critical 

influence on or control over the Contract, are not presently debarred, suspended, proposed for debarment, 

declared ineligible, or voluntarily excluded from participation by any federal department or agency. 

 

       E.   Service Contract Act Requirements: In accordance with the clause of the General Provisions entitled 

        Service Contract Act of 1965, As Amended (FAR 52.222-41), the Contractor shall pay its service  

             employees, as defined, and ensure that service employees of lower-tier subcontractors are paid, not less  

             than the minimum monetary wages, and shall furnish to them the fringe benefits, specified in the U.S.  

       Department of Labor Wage Determination of this Contract, attached hereto as Exhibit H and incorporated 

        by reference. 

 

F. Contractor agrees to use the E-Verify System (www.uscis.gov) to verify the employment eligibility of all 

employees assigned to this Contract and all new hires working in the United States, and to provide E-Verify 

documentation to the SDSTA within ten (10) days of execution of this Contract. If Contractor is a sole 

proprietorship with no employees, E-Verify is not required. Contractor further agrees to maintain an active 

registration, during the term of the Contract, with the System for Award Management (www.sam.gov). 

 

XX. REPORTING 

 

Contractor agrees to report to the SDSTA any event encountered in the course of performance of this Agreement 

which results in injury to any person or property, or which may otherwise subject Contractor, the SDSTA or the 

SDSTA’s officers, agents or employees to liability. Contractor shall report any such event to the SDSTA immediately 

upon discovery. 

 

Contractor’s obligation under this section shall only be to report the occurrence of any event to the SDSTA and to 

make any other report provided for by Contractor’s duties or applicable law. Contractor’s obligation to report shall not 

require disclosure of any information subject to privilege or confidentiality under law (e.g., attorney-client 

communications.) Reporting to the SDSTA under this Article shall not excuse or satisfy any obligation of Contractor 

to report any event to law enforcement or other entities under the requirements of any applicable law. 

 

XXI. CONFLICTS OF INTEREST 

 

Contractor agrees to avoid conflicts of interest, and to provide the SDSTA and the Project Representative with prompt 

written notification of any circumstances which may give rise to actual or apparent conflict of interest.  The existence 

of an unresolved conflict of interest shall constitute cause to terminate this Agreement. 

 

XXII. UNDERGROUND WORK: 

 

A. Notification of Hazards: Contractor is hereby notified that the project involves work in a former underground 

gold mine. The surface property related and adjacent to the underground property contains heavy machinery, 

high-voltage electrical connections and conduits, open catwalks, and other elevated walkways, hidden hazards 

of tripping or falling and numerous other serious risks of health, life and safety, and risks of damage to 

property. The underground property also includes and contains heavy machinery, high-voltage electrical 

connections and conduits, open catwalks and other elevated walkways and hidden hazards of tripping or 
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falling. Entering the underground property involves a substantial risk of underground fires, underground 

floods, collapse, failure of lifts and hoists, suffocation, being trapped, being crushed to death and numerous 

other serious risks to health, life and safety, and risks of damage to property. 

Acknowledgement of Risk and Release: All persons going underground, including Contractor, Contractor’s officers, 

directors, employees, agents, consultants, subcontractors and representatives, and each of their officers, directors, 

employees, agents, consultants, subcontractors and representatives must execute the Acknowledgement of Risk and the 

Release, Agreement Not to Sue and Waiver in the forms attached hereto, marked collectively as Exhibit G, also 

available at this link http://www.sanfordlab.org/ehs/manual/acknowledgement-risk-and-release-agreement-not-sue-

waiver and incorporated herein by this reference. 

B. Indemnification of Homestake Indemnified Parties: Contractor, for itself and its officers, directors, employees, 

agents, representatives and assigns, will and does hereby release, discharge and agree not to sue the 

Homestake Indemnified Parties with respect to any damage or injury to any person (including natural persons, 

corporations, limited liability companies and other entities) or property caused in whole or in part by the 

Contractor or its officers, directors, employees, agents, representatives, sub-contractors and subsuppliers. For 

the purposes of this Agreement, the term “Homestake Indemnified Parties” means Barrick, Homestake and the 

Affiliates of Barrick and Homestake, and each of its and their Representatives. 

XXIII.  COMPLIANCE WITH FEDERAL REGULATIONS 

Contractor agrees that the FAR and DEAR clauses outlined in Exhibit E are hereby incorporated by reference as part 

of the terms and conditions of this Agreement. 

 

IN WITNESS HERETO, the parties signify their agreement by signatures affixed below on the day and year above 

first written. 

 

 

COMPANY       SOUTH DAKOTA SCIENCE AND 

               TECHNOLOGY AUTHORITY 

 

 

By:                                                                

 Name                        Date  Mike Headley               Date 

 Title        Executive Director 

 

  

8

http://www.sanfordlab.org/ehs/manual/acknowledgement-risk-and-release-agreement-not-sue-waiver
http://www.sanfordlab.org/ehs/manual/acknowledgement-risk-and-release-agreement-not-sue-waiver


EXHIBIT A 

 

SOUTH DAKOTA SCIENCE AND TECHNOLOGY AUTHORITY 

INSURANCE REQUIREMENTS    

 

 

A. Minimum Insurance 

 Prior to the commencement of work, the Contractor will procure and maintain the following insurance: 

1. Commercial general liability insurance with limits not less than $1 million per occurrence. Such 

insurance shall name as additional insureds the South Dakota Science and Technology Authority, its 

officers, agents, employees and representatives, The Fermi Research Alliance, LLC, the University of 

Chicago, Universities Research Association, its officers, agents, employees and representatives; and 

the United States of America.  

2. Business automobile liability insurance with limits not less than $1 million per occurrence. Such 

insurance shall include coverage for owned, non-owned and hired automobiles. 

3. Workers compensation insurance as required by South Dakota law. 

 

B. Special Provisions Applicable to All Coverages 

1. The Contractor or Project Sponsor must provide the South Dakota Science and Technology Authority 

30 days’ notice of cancellation/material change, reserving the right to obtain replacement coverage if 

Contractor does not and deducting the cost from the contract total.  

2. Self-insured retentions and/or deductibles greater than $50,000.00 must be declared and approved by 

the Authority. 

 

C. Evidence of Insurance 

      Prior to commencement of work, the Contractor or Project Sponsor shall furnish the South Dakota 

Science and Technology Authority with certificates evidencing compliance with the insurance requirements 

above. The Contractor or Project Sponsor must agree to provide complete, certified copies of all required 

insurance policies if requested by the Authority. 

 

D. Acceptability of Insurers 

Insurance shall be placed with insurers acceptable to the South Dakota Science and Technology 

Authority. 

 

E. Subcontractors 

Contractor shall require Subcontractors to provide insurance that complies with the requirements stated 

herein. 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

9



EXHIBIT B 

 

ENVIRONMENT HEALTH AND SAFETY REQUIREMENTS 

CONTRACTOR’S RESPONSIBILITY FOR PROJECT SAFETY 

 
1. Contractor recognizes the importance of performing the Work in a safe and responsible manner so as 

to prevent damage, injury, or loss to individuals, the environment, and the Project, including materials and equipment 

incorporated into the Project or stored on-site or off-site. Contractor assumes responsibility for following all 

Environment, Safety and Health  (ESH) precautions and programs related to the performance of the Project.   

 

2. Contractor and Subcontractors shall comply with all legal and Owner-specific reporting requirements 

relating to ESH set forth in the Contract Documents. Contractor will immediately report orally, and in writing within 

one (1) days, any ESH related injury, loss, damage, or accident arising from the Work to Owner’s Representative and, 

to the extent mandated by legal requirements, to all government or quasi-government authorities having jurisdiction 

over safety-related matters involving the Project.   Contractor and its Subcontractors will immediately report to the 

Owner’s Representative all non-incidental spills, and all other significant impacts to the environment (soil, water, air) 

in performance of the Project.  Contractor will also immediately notify Owner of any failure to comply with state and 

federal environmental laws, rules, and regulations. 

 

3. Contractor’s responsibility for ESH under this Article is not intended in any way to relieve 

Subcontractors and Sub-subcontractors of their own contractual and legal obligations and responsibilities. 

 

ESH Requirements and Coordination  

4. Safety and protection of the environment are of the utmost concern on this Contract. Safety in this 

context refers to the health and safety of people and the protection of the environment.   Nothing contained herein 

relieves the Contractor from complying with all applicable standards and regulations found in 29 CFR Part 1926 (the 

OSHA construction standard), 40 CFR Parts 261-265 (solid and hazardous waste management) ), as applicable.  Site 

specific safety requirements are defined in the “Contractor Safety Manual,” located at: 

http://www.sanfordlab.org/ehs/manual. http://www.sanfordlab.org/ehs/manual/22-construction-ehs-manual-

policy MHSA compliance may be acceptable after review.,  

5. The Contractor will address the safety requirements defined herein and in the Owner’s Contractor 

Safety Policy.  Contractor costs associated with the implementation of the requirements will be borne by the 

Contractor.  Safety deficiencies discovered after the award will be remedied at no cost to the Owner and may at the 

Owner’s discretion be deducted from the Contract amount.   

6. The Contractor shall be accompanied at all times by an Owner’s representative. 

7. The Contractor is expected to follow a work planning process that is acceptable to the Owner. The 

work planning process must be conducted and documented prior to the start of Work. The work planning process 

follows these steps and is documented in the form of a Job Hazards Analysis (JHA): 

• Define the scope of the work. 

• Analyze hazards in a step by step fashion. 

• Develop and implement hazard controls and regulatory compliance. 

• Perform the work and monitor the effectiveness of the hazard controls. 

• Provide feedback to improve the process (e.g. routine workplace inspections, auditing compliance 

during work performance, job briefing postings, lessons learned, etc). 

A JHA, developed with the Owner, must be completed and reviewed with the individual(s) expected to participate in 

the task(s) prior to beginning a specified task.  Copies of JHAs must be present at the location where tasks are being 

performed and accessible to the individuals performing the tasks and to Owner representatives. 

10

http://www.sanfordlab.org/ehs/manual/22-construction-ehs-manual-policy
http://www.sanfordlab.org/ehs/manual/22-construction-ehs-manual-policy


8. The Owner will conduct a work planning meeting (tailgate/toolbox talk) including, when necessary, 

Subcontractor employees, prior to the beginning of each shift.  This talk will include the plan for the day, a review of 

hazards and potential regulatory issues, and the review of applicable JHAs. 

9. Contractor shall provide all common Personal Protective Equipment (PPE) required for the Work 

(hard hats, safety toe boots, safety glasses) unless otherwise stated in the Scope of Work.  During the bid process, 

bidder shall include as a separate line item any PPE unique to the scope.  Contractor included in its bid a separate line 

item for any PPE unique to the scope.  Owner shall notify the Contractor in the Notice to Proceed of its intent to reduce 

the contract value if Owner elects to provide this PPE.  Unique PPE required for any underground work may include: 

• W65 Self Rescuers (must be maintained according to MSHA requirements) (always required when 

working underground) 

• Gas Tester(s) (M40M or equivalent) (may be required depending on location of underground work) 

• Cap lamps (may be required depending on location of underground work) 

10. The Contractor is responsible for screening all Subcontractors with respect to safety and to adopt a 

safety selection process consistent with requirements defined herein.  In addition, Contractor is responsible for flowing 

down all ESH requirements of the Contract to its Subcontractors, including monitoring and enforcing compliance. 

 

11. The Contractor is responsible for assuring that all Contractor employee safety training is completed in 

compliance with Owner guidelines, policies, and 29 CFR 1926.  The following training is required for all Contractor 

personnel before they start work:  

 

• Documented compliance with OSHA 1910 and 1926 along with training requirements as applicable is 

required. Note that current MSHA training certification is also acceptable. 

• Note that current MSHA training certification is also acceptable. 

• For all Contractors on site: 

1. Site Specific ESH Orientation and Training (plan for a 1 to 2-hour on-site training course 

conducted by Owner’s representatives).  

2. Any other training requirements identified by the Contractor in its CESHP or by the Owner 

and communicated to the Contractor, during the bid process and Site Specific ESH Program 

review.   

 

12.  If the Owner perceives the Contractor has created or is exposed to an imminent danger or a non-

compliance situation, the Owner will suspend work until safe conditions are re-established.  Such stoppages will be at 

the expense of the Contractor and will not add time to the completion date of the Contract.  

13. In the event of an incident, Owner will conduct an incident investigation in accordance with the 

Owner’s policies. The investigation will include preparing a written report summarizing the results of the 

investigation, corrective actions taken to prevent a reoccurrence, and any lessons learned.  The Owner will facilitate 

the incident investigation with Contractor participation.  Time and expense incurred by Contractor performing an 

incident investigation will be at the Contractor’s expense. 

14. All chemicals to be used at the Owner’s facility must be approved by the Owner and Safety Data 

Sheets (SDS) must be maintained by the Contractor.  

15. Smoking or the use of tobacco products is not allowed within the boundaries of the Owner’s facility.  

16. Contractor acknowledges that periodic drills and exercises are required by Owner to validate the 

adequacy and effectiveness of Owner’s Emergency Response Plan.  Contractor also recognizes that such drills and 

exercises enhance its employees’ understanding of Owner’s Emergency Response Plan. Contractor agrees to 

participate in quarterly drills, which may or may not be scheduled in advance, during the term of this Contract.  It is 

understood that Contractor will not be entitled to any additional compensation for participating in these drills or 

exercises. 
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17. Contractor agrees to assess whether Contractor’s employees have the physical, mental, and emotional 

capacity to perform assigned tasks competently, and in a manner that does not unreasonably threaten safety, health, or 

property, including participation in emergency procedures applicable to Contractor’s work location.   

 

18. Owner reserves the right to restrict or deny access of any Contractor employee to the work location. 

19. Contractor shall report the hours worked on site by Contractor’s employees on a monthly basis to ESH 

Safety Coordinator Michelle Andresen (mandresen@sanfordlab.org) and to the SDSTA Representative named in the 

Contract.  Hours should be emailed to both Ms. Andresen and the SDSTA Representative no later than the 3rd day of 

the month for hours worked the previous month. 
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EXHIBIT C 

 

SCOPE OF WORK 

 

The South Dakota Science and Technology Authority (SDSTA) is seeking quotes to provide all of the supervision, plant, labor, 

materials, necessary tools, expendable equipment, and all utility and transportation services to provide general services to be 

conducted on the surface only on an on- call, as needed basis, including, but not limited to, the following: 

Snow removal – Yates parking lot and roadways; Utility removal and installation services; 

Excavation, concrete, industrial piping, trucking, and/or welding services; Equipment rental rates and/or operation; and 

Incidental amounts of construction and repair on the SDSTA property. 

The period of performance for the contract resulting from this RFQ is three years, beginning on September 30, 2017 and ending 

September 30, 2020. 
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EXHIBIT D 

 

CONTRACTOR’S RATE SHEET 
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EXHIBIT E 

COMPLIANCE WITH FEDERAL REGULATIONS 
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COMPLIANCE WITH FEDERAL ACTS 

3. SUB-SUBCONTRACTS FOR COMMERCIAL ITEMS
3.1 DEFINITIONS.  AS USED IN THIS CLAUSE—

(a) Commercial item has the meaning contained in Federal Acquisition Regulation 2.101, Definitions. 

(b) Sub-subcontract includes a transfer of commercial items between divisions, subsidiaries, or affiliates 
of the Subcontractor or sub-subcontractor at any tier. 

3.2 To the maximum extent practicable, the Subcontractor shall incorporate, and require its sub-
subcontractors at all tiers to incorporate, commercial items or nondevelopmental items as components of items to be 
supplied under this contract. 

3.3 (a) The Subcontractor shall insert the following clauses in sub-subcontracts for commercial items: 
(i) Reserved – not applicable 
(ii) Reserved – not applicable 
(iv)  Prohibition of Segregated Facilities (APR 2015).   
(v) 52.222-26, Equal Opportunity (APR 2015) (E.O. 11246). 
(xi) Minimum Wages under Executive Order 13658 (DEC 2015). 
(xii) Reserved – not applicable 

Applies if PO exceeds $10,000: 
(ix) 52.222-40, Notification of Employee Rights Under the National Labor Relations Act (DEC 

2010) (E.O. 13496), if flow down is required in accordance with paragraph (f) of FAR clause 
52.222-40. 

Applies if PO exceeds $15,000: 
(vii)  52.222-36, Equal Opportunity for Workers with Disabilities (JUL 2014) (29 U.S.C. 793). 

Applies if PO exceeds $150,000: 
(vi) 52.222-35, Equal Opportunity for Veterans (OCT 2015) (38 U.S.C. 4212(a)); 
(viii) 52.222-37, Employment Reports on Veterans (JUL 2014) (38 U.S.C. 4112). 

Applies if PO exceeds $500,000: 
(x) (A) 52.222-50, Combating Trafficking in Persons (MAR 2015) (22 U.S.C. chapter 78 and E.O. 

13627).  
(B) Alternate I (MAR 2015) of 52.222-50 (22 U.S.C. chapter 78 and E.O. 13627). 

Applies if PO exceeds $700,000: 
(iii) 52.219-8, Utilization of Small Business Concerns (OCT 2014) (15 U.S.C. 637(d)(2) and (3)), if 

the Subcontractor offers further Subcontracting opportunities. If the Subcontract (except 
Subcontracts to small business concerns) exceeds $700,000 ($1.5 million for construction of 
any public facility), the Subcontractor must include 52.219-8 in lower tier Subcontracts that 
offer Subcontracting opportunities. 

Applies if 50% of cargo is shipped to US via ocean vessel: 
(xiv) 52.247-64, Preference for Privately Owned U.S.-Flag Commercial Vessels (FEB 2006) (46 

U.S.C. App. 1241 and 10 U.S.C. 2631), if flow down is required in accordance with 
paragraph (d) of FAR clause 52.247-64. 

(b) While not required, the Subcontractor may flow down to Subcontracts for commercial items a 
minimal number of additional clauses necessary to satisfy its contractual obligations. 

3.4 The Subcontractor shall include the terms of this clause, including this paragraph 3.4, in Subcontracts awarded 
under this contract. 

Contractor/vendor is responsible for reviewing full text of these clauses for applicability and compliance: 

https://www.acquisition.gov/far/html/52_212_213.html#wp1179465 

EXHIBIT E
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SOUTH DAKOTA SCIENCE AND TECHONOLGY AUTHORITY 

SERVICES SUBCONTRACT 

TERMS AND CONDITIONS 
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15. FAIR LABOR STANDARDS ACT AND SERVICE CONTRACT ACT – PRICE ADJUSTMENT .......... 8 
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20. MINIMUM WAGES UNDER EXECUTIVE ORDER 13658 ....................................................................... 11 

21. SERVICE CONTRACT REPORTING REQUIREMENTS ......................................................................... 14 

 

1. PAYMENTS 

 

1.1 Every two weeks, the Subcontractor may submit to SDSTA invoices or vouchers for labor costs in 

such form and detail and supported by such documents as provided below. Once a month, the 

Subcontractor may submit to SDSTA invoices or vouchers for all other costs in such form and detail and 

supported by such documents as provided below. Within 30 days after receipt of each invoice or 

voucher SDSTA shall, subject to the provisions of this Subcontract, make payment thereon as 

approved by SDSTA. 

1.2 In connection with any discount offered, time will be computed from the date of completion of the 

performance of the services or from the date correct invoice or voucher is received at the office specified 

by SDSTA, whichever is later. Payment is made, for discount purposes, when the check is mailed. 

1.3 At any time prior to final settlement under this Subcontract, representatives of SDSTA or its 

designees will have access to and the right to audit Subcontractor’s invoices, vouchers, statement of 

cost, books and records to determine the correctness and propriety of payments made under this 

Subcontract. Each payment theretofore made shall be subject to adjustment for amounts included in the 

related invoice or voucher on the basis of such audit. Any payment may be reduced for overpayments, or 

increased for under payments, on preceding invoices or vouchers. 
1.4 APPLICABLE CREDITS. 

The Subcontractor agrees that any refunds, rebates, credits, or other amounts (including any interest 

thereon) accruing to or received by the Subcontractor or any assignee under this Subcontract shall be 

paid by the Subcontractor to SDSTA, to the extent that they are properly allocable to costs for which 

the Subcontractor has been reimbursed by SDSTA under this Subcontract. Reasonable expenses incurred 

by the Subcontractor for the purpose of securing such refunds, rebates, credits, or other amounts shall be 

allowable costs hereunder when approved by SDSTA. 
1.5 CLAIMS FOR PAYMENTS. 
Claims for payment shall be accompanied by such supporting documents and justification as SDSTA shall 
require. 

17



2  

1.6 INVOICING. 
(a) All invoices for labor shall show the crafts and classifications furnished, and the consolidated 

number of hours worked by each craft and classification against each Job Order. Consolidated 

invoices for labor and other costs submitted for payment shall be substantiated by individual daily job 

time cards showing the number of hours worked, approved by a representative of the technical section for 

whom the work is being accomplished and should refer to the 

applicable Job Order number established by SDSTA. Subcontractor shall maintain detailed, complete, and 

accurate accounting records on a Job Order basis satisfactory to SDSTA. 

(b) The Subcontractor shall submit invoices bearing this Subcontract number, in duplicate, to SDSTA, 

Accounts Payable, P.O. Box 500, Batavia, Illinois 60510. 

 

2. WORKMANSHIP AND SAFETY 

 

All work under this Subcontract shall be performed in a skillful, safe, and workmanlike manner. SDSTA 

may require (in writing) the Subcontractor to remove any employee which SDSTA deems incompetent, 

careless, or otherwise objectionable. 

 

3. [RESERVED] 

 

4. [RESERVED] 

 

5. PERMITS 

 

Except as otherwise directed by SDSTA, Subcontractor shall, be responsible for obtaining any necessary 

licenses and permits and for complying with any applicable Federal, State and municipal laws, codes, 

regulations, or directives and procedures issued by SDSTA in connection with the prosecution of work. 

 

6. HAZARDOUS WASTE DISPOSAL 

 

The Subcontractor shall comply with all applicable federal, state and local laws and regulations governing 

the transport, storage, treatment and disposal of regulated waste materials included in, or generated during 

the performance of this subcontract. The parties agree that all hazardous substances and waste are the 

property of the Subcontractor unless otherwise specified in a written agreement between SDSTA and 

SDSTA. 

 

7. ENVIRONMENT, SAFETY AND HEALTH (ES&H) 

 
7.1 APPLICABILITY. 
This clause applies to all work under this subcontract  

For the purpose of this clause: 
(a) Safety encompasses environment, safety, and health, including pollution prevention and waste 

minimization; and 
(b) Employees include sub-subcontractor employees at any tier. 

 
7.2 ES&H POLICY. 
Every Subcontractor employee is entitled to a safe and healthy work environment and the Subcontractor 

retains responsibility for the safety of its employees. In performing work under this subcontract, the 

Subcontractor shall perform work safely, in a manner that ensures adequate protection for employees, 

the public, and the environment, and shall be accountable for the safe performance of work. The 

Subcontractor shall comply with all applicable federal, state and local laws and regulations governing the 

safety and health of employees and the environment. The Subcontractor shall exercise a degree of care 
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commensurate with the work and the associated hazards. The Subcontractor shall ensure that 

management of ES&H functions and activities becomes an integral and visible part of the 

Subcontractor’s work planning and execution process. 

 

8. [RESERVED] 

 

9. INDEMNIFICATION 

 

9.1 The Subcontractor agrees to indemnify, save harmless, and defend Fermi Research Alliance, LLC, the 

University of Chicago, Universities Research Association, Inc., and the United States Government and 

their agents and employees from and against any and all liabilities, claims, damages, losses, penalties, 

forfeitures, fines, suits, and the costs and 

expenses incident thereto (including costs of defense, settlement, and reasonable attorneys’ fees), 

arising out of or resulting from negligent performance of this Subcontract, provided such liability, 

claim, damage, loss, penalty, forfeiture, fine, or suit is attributable to bodily injury, sickness, disease, or 

death, or injury to or destruction of property, or contamination of or adverse effects on the environment, or 

to any violation of governmental laws, rules, regulations, or orders caused in whole or in part by : 
(a) Subcontractor’s breach of any term or provision of the Subcontract documents, or 
(b) Any negligent or willful act or omission of the Subcontractor, its employees, agents, of 

Subcontractors, material suppliers, or anyone for whose acts they may be liable, regardless of whether 

such liability, claim, damage, loss, penalty, forfeiture, fine, or suit is caused in part by a party indemnified 

hereunder. The obligations of the Subcontractor under this clause 9.1 will survive the final completion or 

termination of this Subcontract. 

9.2 Except to the extent covered by insurance required under this Subcontract and the indemnification 

provisions required under this Subcontract, the Subcontractor and SDSTA waive consequential damages 

for claims, disputes or other matters arising out of or relating to this Subcontract. 

 

10. SERVICE CONTRACT ACT OF 1965, AS AMENDED 

 

10.1 This Subcontract is subject to the Service Contract Act of 1965 as amended, (41 U.S.C. 351 et seq.) 

and is subject to the following provisions and to all other applicable provisions of the Act and regulations 

of the Secretary of Labor issued there under (29 CFR Part 4). 

10.2 (a) Each service employee employed in the performance of this Subcontract by the Subcontractor 

or any sub-subcontractor shall be paid not less than the minimum monetary wages and shall be furnished 

fringe benefits in accordance with the wages and fringe benefits determined by the Secretary of Labor or 

authorized representative, as specified in any wage determination attached to this Subcontract. 

(b) If there is such a wage determination attached to this Subcontract, SDSTA shall require that any 

class of service employee which is not listed therein, and which is to be employed under this Subcontract 

(i.e., the work to be performed is not performed by any classification listed in the wage determination), be 

classified by the Subcontractor so as to provide a reasonable relationship (i.e., appropriate level of skill 

comparison) between such unlisted classifications and those listed in the wage determination. Such 

conformed class of employees shall be paid the monetary wages and furnished the fringe benefits as are 

determined pursuant to the procedures in this paragraph 10.2. 

(c) Such conforming procedure shall be initiated by the Subcontractor prior to the performance of 

Subcontract work by such unlisted class of employee. A written report of the proposed conforming 

action, including information regarding the agreement or disagreement of the authorized representative 

of the employees involved or, where there is no authorized representative, the employees themselves, 

shall be submitted by the Subcontractor to SDSTA no later than 30 days after such unlisted class of 

employees performs any Subcontract work. SDSTA shall review the proposed action and promptly 

submit a report of the action, together with its recommendation and all pertinent information including 

the position of the Subcontractor and the employees, through the Department, to the Wage and Hour 
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Division, Employment Standards Administration, U.S. Department of Labor, for review. The Wage and 

Hour Division will approve, modify, or disapprove the action or render a final determination in the event 

of disagreement within 30 days of receipt or will notify the Department within 30 days of receipt that 

additional time is necessary. 

(d) The final determination of the conformance action by the Wage and Hour Division shall be 

transmitted through the Department, to SDSTA which shall promptly notify the Subcontractor of the action 

taken. Each affected employee shall be furnished by the Subcontractor with a written copy of such 

determination or it shall be posted as a part of the wage determination. 

(e) (i)  The process of establishing wage and fringe benefit rates that bear a reasonable relationship to 

those listed in a wage determination cannot be reduced to any single formula. The approach used may 

vary from wage determination to wage determination depending on the circumstances. Standard wage 

and salary administration practices which rank various job classifications by pay grade pursuant to point 

schemes or other job factors may, for example, be relied upon. Guidance may also be obtained from the 

way different jobs are rated under Federal pay systems (Federal Wage Board Pay System and the 

General Schedule) or from other wage determinations issued in the same locality. Basic to the 

establishment of any conformable wage rate(s) is the concept that a pay relationship should be maintained 

between job classifications based on the skill required and the duties performed. 

(ii) In the case of a Subcontract modification, an exercise of an option or extension of an existing 

Subcontract, or in any other case where a Sub-contractor succeeds a Subcontract under which the 

classification in question was 

previously conformed pursuant to this paragraph 10.2, a new conformed wage rate and fringe benefits may 

be assigned to such conformed classification by indexing (i.e., adjusting) the previous conformed rate 

and fringe benefits by an amount equal to the average (mean) percentage increase (or decrease, where 

appropriate) between the wages and fringe benefits specified for all classifications to be used on the 

Subcontract which are listed in the current wage determination, and those specified for the 

corresponding classifications in the previously applicable wage determination. Where conforming 

actions are accomplished in accordance with this paragraph prior to the performance of Subcontract 

work by the unlisted class of employees, the Subcontractor shall advise SDSTA of the action taken but 

the other procedures in paragraph 10.2 (c) of this clause need not be followed. 

(iii) No employee engaged in performing work on this Subcontract shall in any event be paid less 

than the currently applicable minimum wage specified under section 6(a)(1) of the Fair Labor 

Standards Act of 1938, as amended. 

(iv) The wage rate and fringe benefits finally determined pursuant to paragraphs 10.2 (b) and 

(c) of this clause shall be paid to all employees performing in the classification from the first day on 

which work is performed by them in the classification. Failure to pay such unlisted employees the 

compensation agreed upon by the interested parties and/or finally determined by the Wage and Hour 

Division retroactive to the date such class of employees commenced Subcontract work shall be a 

violation of the Act and this Subcontract. 

(f) Upon discovery of failure to comply with paragraphs 10.2 (b) through 10.2 (e) (4) of this clause, 

the Wage and Hour Division shall make a final determination of conformed classification, wage rate, 

and/or fringe benefits which shall be retroactive to the date such class of employees commenced 

Subcontract work. 

10.3 If, as authorized pursuant to section 4(d) of the Service Contract Act of 1965, as amended, the 

term of this Subcontract is more than one year, the minimum monetary wages and fringe benefits required 

to be paid or furnished thereunder to service employees shall be subject to adjustment after one year and 

not less often than once every two years, pursuant to wage determinations to be issued by the Wage 

and Hour Division, Employment Standards Administration of the Department of Labor as provided in 

such Act. 

10.4 The Subcontractor or sub-subcontractor may discharge the obligation to furnish fringe benefits 

specified in the attachment or determined conformably thereto by furnishing any equivalent combinations 

of bona fide fringe benefits, or by making equivalent or differential payments in cash in accordance with 

the applicable rules set forth in Subpart D of 29 CFR Part 4, and not otherwise. 
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10.5 In the absence of a minimum wage attachment for this Subcontract, neither the Subcontractor nor 

any sub- Subcontractor under this Subcontract shall pay any person performing work under the 

Subcontract (regardless of whether they are service employees) less than the minimum wage specified 

by section 6 (a)(1) of the Fair Labor Standards Act of 1938, as amended. Nothing in this provision shall 

relieve the Subcontractor or any sub-subcontractor of any other obligation under law or contract for the 

payment of a higher wage to any employee. 

10.6 If this Subcontract succeeds a Subcontract, subject to the Service Contract Act of 1965, as amended, 

under which substantially the same services were furnished in the same locality and service employees 

were paid wages and fringe benefits provided for in a collective bargaining agreement, in the absence of 

the minimum wage attachment for this Subcontract setting forth such collectively bargained wage rates 

and fringe benefits, neither the Subcontractor nor any sub-subcontractor under this Subcontract shall pay 

any service employee performing any of the Subcontract work (regardless of whether or not such 

employee was employed under the predecessor Subcontract), less than the wages and fringe benefits 

provided for in such collective bargaining agreement, to which such employee would be entitled if 

employed under the predecessor Subcontract, including accrued wages and fringe benefits and any 

prospective increases in wages and fringe benefits provided for under such agreement. No 

Subcontractor or sub-subcontractor under this Subcontract may be relieved of the foregoing obligation 

unless the limitations of paragraph 4.1 b (b) of 29 CFR Part 4 apply or unless the Secretary of Labor or 

his authorized representative finds, after a hearing as provided in 

§ 4.10 of 29 CFR Part 4 that the wages and/or fringe benefits provided for in such agreement are substantially 

at variance with those which prevail for services of a character similar in the locality, or determines, as 

provided in § 4.11 of 29 CFR Part 4, that the collective bargaining agreement applicable to service 

employees employed under the predecessor Subcontract was not entered into as a result of arms-length 

negotiations. Where it is found in accordance with the review procedures provided in 29 CFR 4.10 

and/or 4.11 and Parts 6 and 8 that some or all of the wages and/or fringe benefits contained in a 

predecessor Subcontractor’s collective bargaining agreement are substantially at variance with those 

which prevail for services of a character similar in the locality, and/or that the collective bargaining 

agreement applicable to service employees employed under the predecessor Subcontract was not entered 

into as a result of arm’s- length negotiations, the Department of Labor will issue a new or revised 

wage determination setting forth the 

applicable wage rates and fringe benefits. Such determination shall be made part of the Subcontract or sub-

subcontract, in accordance with the decision of the Administrator, the Administrative Law Judge, or the 

Board of Service Contract Appeals, as the case may be, irrespective of whether such issuance occurs 

prior to or after the award of a Subcontract or sub-subcontract (53 Comp. Gen 401 (1973)). In the case of 

a wage determination issued solely as a result of a finding of substantial variance, such determination shall 

be effective as of the date of the final administrative decision. 

10.7 The Subcontractor and any sub-subcontractor under this Subcontract shall notify each service 

employee commencing work on this Subcontract of the minimum wage and any fringe benefits required 

to be paid pursuant to this Subcontract, or shall post the wage determination attached to this 

Subcontract. The poster provided by the Department of Labor (Publication WH 1313) shall be posted in a 

prominent and accessible place at the work site. Failure to comply with this requirement is a violation of 

section 2(a)(4) of the Act and of this Subcontract. 

10.8 The Subcontractor or sub-subcontractor shall not permit any part of the services called for by this 

Subcontract to be performed in buildings or surroundings or under working conditions provided by or 

under the control or supervision of the Subcontractor or sub-subcontractor which are unsanitary or 

hazardous or dangerous to the health or safety of service employees engaged to furnish these services, 

and the Subcontractor or sub-subcontractor shall comply with the safety and health standards applied 

under 29 CFR Part 1925. 

10.9 (a) The Subcontractor and each sub-subcontractor performing work subject to the Act shall 

make and maintain for 3 years from the completion of the work, records containing the information 

specified in subparagraphs 

a) through (vi) of this paragraph for each employee subject to the Act and shall make them available for 
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inspection and transcription by authorized representatives of the Wage and Hour Division, 

Employment Standards Administration of the U.S. Department of Labor. 
b) Name and address and social security number of each employee. 
c) The correct work classification or classifications, rate or rates of monetary wages paid and fringe 

benefits provided, rate or rates of fringe benefit payments in lieu thereof, and total daily and 
weekly compensation of each employee. 

d) The number of daily and weekly hours so worked by each employee. 
e) Any deductions, rebates, or refunds from the total daily or weekly compensation of each employee. 
f) A list of monetary wages and fringe benefits for those classes of service employees not included in 

the wage determination attached to this Subcontract, but for which such wage rates or fringe 
benefits have been determined by the interested parties or by the Administrator or authorized 
representative pursuant to the Labor Standards clause in paragraph 10.2 of this clause. A copy of 
the report required in paragraph 10.2 (c) of this clause shall be deemed to be such a list. 

g) Any list of the predecessor Subcontractor’s employees which had been furnished to the 
Subcontractor pursuant to paragraph 10.14(b) of this clause. 

(b) The Subcontractor shall also make available a copy of this Subcontract for inspection or 

transcription by authorized representatives of the Wage and Hour Division. 

(c) Failure to make and maintain or to make available such records for inspection and transcription 

shall be a violation of the regulations and this Subcontract, and in the case of failure to produce such 

records, SDSTA, upon direction of the Department of Labor and notification to the Subcontractor, shall 

take action to cause suspension of any further payment or advance of funds until such violation ceases. 

(d) The Subcontractor shall permit authorized representatives of the Wage and Hour Division to 

conduct interviews with employees at the worksite during normal working hours. 

10.10 The Subcontractor shall unconditionally pay to each employee subject to the Act all wages due free 

and clear and without subsequent deduction (except as otherwise provided by law or regulations, 29 

CFR Part 4), rebate, or kickback on any account. Such payments shall be made no later than one pay 

period following the end of the regular pay period in which such wages were earned or accrued. A pay 

period under this Act may not be of any duration longer than semi-monthly. 

10.11 There shall be withheld or caused to be withheld from the Subcontractor under this Subcontract or 

any other Subcontract or Government contract with the Subcontractor such sums as an appropriate officer 

of the Department of Labor requests, or such sums as may be necessary to pay underpaid employees 

employed by the Subcontractor or any sub-subcontractor. In the event of failure to pay any employees 

subject to the Act all or part of the wages or fringe benefits due under the Act, SDSTA may, after 

authorization or by direction of the Department of Labor and written notification to the Subcontractor, 

take action to cause suspension of any further payment or advance of funds until such violations have 

ceased. Additionally, any failure to comply with the requirements of these clauses relating to the 

Service Contract Act of 1965 may be grounds for termination of the right to proceed with the Subcontract 

work. In such event, SDSTA may enter into other Subcontracts or arrangements for completion of the 

work, charging the Subcontractor in default with any additional cost. 

10.12 The Subcontractor agrees to insert these clauses relating to the Service Contract Act of 1965 

in all sub- Subcontracts subject to the Act. 
10.13 SERVICE EMPLOYEE. 
As used in clause 10, the term “service employee” means any person engaged in the performance of this 

Subcontract (other than any person employed in a bona fide executive, administrative, or professional 

capacity, as those terms are defined in Part 541 of Title 29 Code of Federal Regulations, as revised. The 

term “service employee” includes all such persons regardless of any contractual relationship that may 

be alleged to exist between a Subcontractor or sub- subcontractor and such persons. 

10.14 (a) If wages to be paid or fringe benefits to be furnished any service employees employed by the 

Subcontractor or any sub-subcontractor under the Subcontract are provided for in a collective bargaining 

agreement which is or will be effective during any period in which the Subcontract is being performed, 

the Subcontractor shall report such fact to SDSTA, together with full information as to the application 

and accrual of such wages and fringe benefits, including any prospective increases, to service employees 
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engaged in work on the Subcontract, and a copy of the collective bargaining agreement. Such report shall 

be made upon commencing performance of the Subcontract, in the case of collective bargaining 

agreements effective at such time, and in the case of such agreements or provisions or amendments 

thereof effective at a later time during the period of Subcontract performance, such agreements shall be 

reported promptly after negotiation thereof. 

(b) Not less than 10 days prior to completion of this Subcontract, the Subcontractor shall furnish to 

SDSTA a certified list of the names of all service employees on the Subcontractor’s or sub-

subcontractor’s payroll during the last month of Subcontract performance. Such list shall also contain 

anniversary dates of employment on the Subcontract either with the current or predecessor Subcontractors 

of each such service employee. SDSTA shall turn over such list to the successor Subcontractor at the 

commencement of the succeeding Subcontract. 

10.15 Rulings and interpretations of the Service Contract Act of 1965, as amended, are contained in 

Regulations, 29 CFR Part 4. 

10.16 (a)      By entering into this Subcontract, the Subcontractor (and officials thereof) certifies that 

neither it (nor he or she) nor any person or firm who has a substantial interest in the Subcontractor’s firm 

is a person or firm ineligible to be awarded Government contracts by virtue of the sanctions imposed 

pursuant to section 5 of the Act. 

(b) No part of this Subcontract shall be sub-subcontracted to any person or firm ineligible for award   

of a Government contract pursuant to section 5 of the Act. 
(c) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C. 1001. 
10.17 Notwithstanding any of the provisions in paragraphs 10.2 through 10.15 of this clause, relating to 

the Service Contract Act of 1965, the following employees may be employed in accordance with 

the following variations, tolerances, and exceptions, which the Secretary of Labor, pursuant to section 

4(b) of the Act prior to its amendment by Public Law 92-473, found to be necessary and proper in the 

public interest or to avoid serious impairment of the conduct of Government business: 

(a)   (i)   Apprentices, student-learners, and workers whose earning capacity is impaired by age, 

physical, or mental deficiency or injury may be employed at wages lower than the minimum wages 

otherwise required by section 2(a)(1) or 2(b)(1) of the Service Contract Act of 1965, without diminishing 

any fringe benefits or cash payments in lieu thereof required under section 2(a)(2) of that Act, in 

accordance with the conditions and procedures prescribed for the employment of apprentices, student-

learners, handicapped persons, and handicapped clients of sheltered workshops under section 14 of the 

Fair Labor Standards Act of 1938, in the regulations issued by the Administrator (29 CFR Parts 520, 521, 

524, and 525). 

(ii) The Administrator will issue certificates under the Service Contract Act for the employment 

of apprentices, student-learners, handicapped persons, or handicapped clients of sheltered workshops not 

subject to the Fair Labor Standards Act of 1938, or subject to different minimum rates of pay under 

the two acts, authorizing appropriate rates of minimum wages (but without changing requirements 

concerning fringe benefits or supplementary cash payments in lieu thereof) applying procedures 

prescribed by the applicable regulations issued under the Fair Labor Standards Act of 1938 (29 CFR 

Parts 520, 521, 524, and525); 

(iii) The Administrator will also withdraw, annul, or cancel such certificates in accordance with 

the regulations in Parts 525 and 528 of Title 29 of the Code of Federal Regulations. 

10.18 Apprentices will be permitted to work at less than the predetermined rate for the work they perform 

when they are employed and individually registered in a bona fide apprenticeship program registered with a 

State Apprenticeship Agency which is recognized by the U.S. Department of Labor, or if no such 

recognized agency exists in a State, under a program registered with the Office of Apprenticeship 

Training, Employer, and Labor Services (OATELS), U.S. Department of Labor. Any employee who is 

not registered as an apprentice in an approved program shall be paid the wage rate and fringe benefits 

contained in the applicable wage determination for the journeyman classification of work actually 

performed. The wage rates paid apprentices shall not be less than the wage rate for their level of progress 

set forth in the registered program, expressed as the appropriate percentage of the journeyman’s rate 

contained in the applicable wage determination.  The allowable ratio of apprentices to journeymen 
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employed on the Subcontract work in any craft classification shall not be greater than the ratio permitted 

to the Subcontractor as to his entire work force under the registered program. 

10.19 An employee engaged in an occupation in which he or she customarily and regularly receives more 

than $30 a month in tips may have the amount of tips credited by the employer against the minimum 

wage required by section 2(a)(1) or section 2(b)(1) of the Act, in accordance with section 3(m) of the Fair 

Labor Standards Act and Regulations, 29 CFR Part 531; provided, however, that the amount of such 

credit may not exceed $1.34 per hour. To utilize this proviso: 
(a) The employer must inform tipped employees about this tip credit allowance before the credit is 
utilized; 
(b) The employees must be allowed to retain all tips (individually or through a pooling arrangement and 

regardless of whether the employer elects to take a credit for tips received); 

(c) The employer must be able to show by records that the employee receives at least the 

applicable Service Contract Act minimum wage through the combination of direct wages and tip credit; 

(d) The use of such tip credit must have been permitted under any predecessor collective bargaining 

agreement applicable by virtue of section 4(c) of the Act. 

10.20 Disputes arising out of the labor standards provisions of this Subcontract shall be resolved in 

accordance with the procedures of the Department of Labor set forth in 29 CFR Parts 4, 6, and 8. 

Disputes within the meaning of this clause include disputes between the Subcontractor (or any of its 

sub-subcontractors) and SDSTA, the Department, the U.S. Department of Labor, or the employees or 

their representatives. 

 

11. [RESERVED] 

 

12. [RESERVED] 

 

13. EXTRAS 

 

Except as otherwise provided in this Subcontract, no payment for extras shall be made unless such extras 

and the price there-for have been authorized in writing by SDSTA. 

 

14. [RESERVED] 

 

15. FAIR LABOR STANDARDS ACT AND SERVICE CONTRACT ACT – PRICE 

ADJUSTMENT 

 

15.1 This clause applies to both Subcontracts subject to area prevailing wage determinations and 

Subcontracts subject to Subcontractor collective bargaining agreements. 

15.2 The Subcontractor warrants that the prices in this Subcontract do not include any allowance for any 

contingency to cover increased costs for which adjustment is provided under this clause. 

15.3 The Subcontract price or Subcontract unit price labor rates will be adjusted to reflect increases or 

decreases by the Subcontractor in wages and fringe benefits to the extent that these increases or decreases 

are made to comply with - 
(a) An increased or decreased wage determination applied to this Subcontract by operation of law; or 
(b) An amendment to the Fair Labor Standards Act of 1938 that is enacted subsequent to award of this 

Subcontract, affects the minimum wage, and becomes applicable to this Subcontract under law. 

15.4 Any such adjustment will be limited to increases or decreases in wages and fringe benefits as 

described in paragraph 15.3 of this clause, and to the accompanying increases or decreases in social 

security and unemployment 

taxes and workers’ compensation insurance; it shall not otherwise include any amount for general and 

administrative costs, overhead, or profit. 

15.5 The Subcontractor shall notify SDSTA of any increase claimed under this clause within 30 days 

after the effective date of the wage change, unless this period is extended by SDSTA in writing. The 
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Subcontractor shall promptly notify SDSTA of any decrease under this clause, but nothing in the clause 

shall preclude SDSTA from asserting a claim within the period permitted by law. The notice shall contain 

a statement of the amount claimed and any relevant supporting data that SDSTA may reasonably require. 

Upon agreement of the parties, the Subcontract price or Subcontract unit price labor rates shall be 

modified in writing. The Subcontractor shall continue performance pending agreement on or 

determination of any such adjustment and its effective date. 

15.6 SDSTA or an authorized representative shall, until the expiration of 3 years after final payment 

under the Subcontract, have access to and the right to examine any directly pertinent books, documents, 

papers, and records of the Subcontractor. 

NOTE: The following paragraphs 15.7, 15.8, 15.9 and 15.10 apply only in the event this Subcontract is a 

multiple year Subcontract or a Subcontract containing an option(s) to renew for an additional period(s). 

In that event, they apply in lieu of paragraphs 15.3, 15.4, and 15.5 above. 

15.7 The wage determination, issued under the Service Contract Act of 1965, as amended (41 U.S.C. 

351, et seq.), by the Administrator, Wage and Hour Division, Employment Standards Administration, 

U.S. Department of Labor, current on the anniversary date of a multiple year Subcontract or the 

beginning of each renewal option period, shall apply to this Subcontract. If no such determination has 

been made applicable to this Subcontract, then the Federal minimum wage as established by section 

6(a)(1) of the Fair Labor Standards Act of 1938, as amended (29 U.S.C. 206) current on the anniversary 

date of a multiple year Subcontract or the beginning of each renewal option period, shall apply to this 

Subcontract. 

15.8 The Subcontract price or Subcontract unit price labor rates will be adjusted to reflect the 

Subcontractor’s actual increase or decrease in applicable wages and fringe benefits to the extent that the 

increase is made to comply with or the decrease is voluntarily made by the Subcontractor as a result of: 

(a) The Department of Labor wage determination applicable on the anniversary date of multiple year 

Subcontract, or at the beginning of the renewal option period. For example, the prior wage 

determination required a minimum wage rate of $4.00 per hour. The Subcontractor chose to pay 

$4.10. The new wage determination increases the minimum rate to $4.50 per hour. Even if the 

Subcontractor voluntarily increases the rate to $4.75 per hour, the allowable price adjustment is $.40 per 

hour; 
(b) An increased or decreased wage determination otherwise applied to the Subcontract by operation of 

law; or 
(c) An amendment to the Fair Labor Standards Act of 1938 that is enacted after the award of this 

Subcontract, affects the minimum wage, and becomes applicable to this Subcontract under law. 
15.9 Any adjustment will be limited to increases or decreases in wages and fringe benefits as described in 

paragraph 
15.8 of this clause, and the accompanying increases or decreases in social security and unemployment 

taxes and workers’ compensation insurance, but shall not otherwise include any amount for general 

administrative costs, overhead, or profit. 

15.10   The Subcontractor shall notify SDSTA of any increase claimed under this clause within 30 days 

after receiving a new wage determination unless this notification period is extended in writing by SDSTA. 

The Subcontractor shall promptly notify SDSTA of any decrease under this clause, but nothing in this 

clause shall preclude SDSTA from asserting a claim within the period permitted by law.  The notice shall 

contain a statement of the amount claimed and any relevant supporting data, including payroll records that 

SDSTA may reasonably require. Upon agreement of the parties, the Subcontract price or Subcontract unit 

price labor rates shall be modified in writing. The Subcontractor shall continue performance pending 

agreement on or determination of any such adjustment and its effective date. 

 

16. INSPECTION OF SERVICES 

 

16.1 DEFINITION. “Services,” as used in this clause, includes services performed, workmanship, 

and material furnished or used in performing services. 

16.2 The Subcontractor shall provide and maintain an inspection system acceptable to SDSTA covering 
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the services under this Subcontract. Complete records of all inspection work performed by the 

Subcontractor shall be maintained and made available to SDSTA during contract performance and for as 

long afterwards as the contract requires. 

16.3 SDSTA has the right to inspect and test all services called for by the Subcontract, to the extent 

practicable at all places and times during the term of the contract. SDSTA shall perform inspections and 

tests in a manner that will not unduly delay the work. 

16.4 If any of the services performed do not conform with Subcontract requirements, SDSTA may 

require the Subcontractor to perform the services again in conformity with Subcontract requirements, for 

no additional fee. When the defects in services cannot be corrected by reperformance, SDSTA may 

require the Subcontractor to take necessary action to ensure that future performance conforms to 

Subcontract requirements. 

16.5 If the Subcontractor fails to promptly perform the services again or take the action necessary to 

ensure future performance in conformity with contract requirements, SDSTA may— 

(a) By Subcontract or otherwise, perform the services and reduce any fee payable by an amount that is 

equitable under the circumstances; or 
(b) Terminate the Subcontract for default. 

 

17. BUY AMERICAN ACT – SUPPLIES 

 
17.1 Definitions. As used in this clause— 
(a) “Commercially available off-the-shelf (COTS) item”— 

(i) Means any item of supply (including construction material) that is— 
(A) A commercial item (as defined in paragraph (1) of the definition at FAR 2.101); 
(B) Sold in substantial quantities in the commercial marketplace; and 
(C) Offered to SDSTA, under a contract or Subcontract at any tier, without 

modification, in the same form in which it is sold in the commercial marketplace; and 

(ii) Does not include bulk cargo, as defined in 46 U.S.C. 40102(4), such as agricultural 

products and petroleum products. 
(b) “Component” means an article, material, or supply incorporated directly into an end product. 
(c) “Cost of components” means— 

(i) For components purchased by the Subcontractor, the acquisition cost, including 

transportation costs to the place of incorporation into the end product (whether or not such costs are 

paid to a domestic firm), and any applicable duty (whether or not a duty-free entry certificate is issued); 

or 

(ii) For components manufactured by the Subcontractor, all costs associated with the 

manufacture of the component, including transportation costs as described in paragraph 17.1(c)(i) of 

this definition, plus allocable overhead costs, but excluding profit. Cost of components does not include 

any costs associated with the manufacture of the end product. 
(d) “Domestic end product” means— 

(i) An unmanufactured end product mined or produced in the United States; 
(ii) An end product manufactured in the United States, if— 

(A) The cost of its components mined, produced, or manufactured in the United States 

exceeds 50 percent of the cost of all its components. Components of foreign origin of the same 

class or kind as those that the agency determines are not mined, produced, or manufactured in 

sufficient and reasonably available commercial quantities of a satisfactory quality are treated as 

domestic. Scrap generated, collected, and prepared for processing in the United States is considered 

domestic; or 
(B) The end product is a COTS item. 

(e) “End product” means those articles, materials, and supplies to be acquired under the contract for 
public use. 

(f) “Foreign end product” means an end product other than a domestic end product. 
(g) “United States” means the 50 States, the District of Columbia, and outlying areas. 
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17.2 41 U.S.C. chapter 83, Buy American, provides a preference for domestic end products for supplies 

acquired for use in the United States. In accordance with 41 U.S.C. 1907, the component test of the Buy 

American statute is waived for an end product that is a COTS item (See 12.505(a)(1)). 

17.3 Offerors may obtain from the Procurement Administrator a list of foreign articles that the 

Procurement Administrator will treat as domestic for this contract. 

17.4 The Subcontractor shall use only domestic end products except to the extent that it specified delivery 

of foreign end products in the provision of the solicitation entitled “Buy American Certificate.” 

 

18. [RESERVED] 

 

19. [RESERVED] 

 

20. MINIMUM WAGES UNDER EXECUTIVE ORDER 13658 

 
20.1 DEFINITIONS. AS USED IN THIS CLAUSE— 
(a) “United States” means the 50 states and the District of Columbia. 
(b) “Worker”— 

(i) Means any person engaged in performing work on, or in connection with, a Subcontract 

covered by Executive Order 13658, and 

(A) Whose wages under such Subcontract are governed by the Fair Labor Standards Act 

(29 U.S.C. chapter 8), the Service Contract Labor Standards statute (41 U.S.C. chapter 67), or the 

Wage Rate Requirements (Construction) statute (40 U.S.C. chapter 31, subchapter IV), 

(B) Other than individuals employed in a bona fide executive, administrative, or 

professional capacity, as those terms are defined in 29 CFR part 541, 
(C) Regardless of the contractual relationship alleged to exist between the individual 

and the employer. 
(ii) Includes workers performing on, or in connection with, the Subcontract whose wages are 

calculated pursuant to special certificates issued under 29 U.S.C. 214(c). 

(iii) Also includes any person working on, or in connection with, the Subcontract and individually 

registered in a bona fide apprenticeship or training program registered with the Department of Labor's 

Employment and Training Administration, Office of Apprenticeship, or with a State Apprenticeship 

Agency recognized by the Office of Apprenticeship. 

20.2 EXECUTIVE ORDER MINIMUM WAGE RATE. 
(a) The Subcontractor shall pay to workers, while performing in the United States, and performing 

on, or in connection with, this Subcontract, a minimum hourly wage rate of $10.10 per hour beginning 

January 1, 2015. 

(b) The Subcontractor shall adjust the minimum wage paid, if necessary, beginning January 1, 2016 

and annually thereafter, to meet the Secretary of Labor's annual E.O. minimum wage. The 

Administrator of the Department of Labor's Wage and Hour Division (the Administrator) will publish 

annual determinations in the Federal Register no later than 90 days before the effective date of the new 

E.O. minimum wage rate. The Administrator will also publish the applicable E.O. minimum wage on 

www.wdol.gov (or any successor Web site) and on all wage determinations issued under the Service 

Contract Labor Standards statute or the Wage Rate Requirements (Construction) statute. The 

applicable published E.O. minimum wage is incorporated by reference into this Subcontract. 

(c) (i) The Subcontractor may request a price adjustment only after the effective date of the new 

annual E.O. minimum wage determination. Prices will be adjusted only if labor costs increase as a result of 

an increase in the annual 

E.O. minimum wage, and for associated labor costs and relevant sub-subcontract costs. Associated labor 

costs shall include increases or decreases that result from changes in social security and 

unemployment taxes and workers' compensation insurance, but will not otherwise include any amount for 

general and administrative costs, overhead, or profit. 

(ii) Sub-subcontractors may be entitled to adjustments due to the new minimum wage, pursuant 
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to paragraph 20.2(b). Subcontractors shall consider any sub-subcontractor requests for such price 

adjustment. 

(iii) The Procurement Administrator will not adjust the Subcontract price under this clause for 

any costs other than those identified in paragraph 20.2(c)(i) of this clause, and will not provide duplicate 

price adjustments with any price adjustment under clauses implementing the Service Contract Labor 

Standards statute or the Wage Rate Requirements (Construction) statute. 

(d) The Subcontractor warrants that the prices in this Subcontract do not include allowance for any 

contingency to cover increased costs for which adjustment is provided under this clause. 

(e) A pay period under this clause may not be longer than semi-monthly, but may be shorter to comply 

with any applicable law or other requirement under this Subcontract establishing a shorter pay period. 

Workers shall be paid no later than one pay period following the end of the regular pay period in which 

such wages were earned or accrued. 

(f) The Subcontractor shall pay, unconditionally to each worker, all wages due free and clear without 

subsequent rebate or kickback. The Subcontractor may make deductions that reduce a worker's wages 

below the E.O. minimum wage rate only if done in accordance with 29 CFR 10.23, Deductions. 

(g) The Subcontractor shall not discharge any part of its minimum wage obligation under this clause by 

furnishing fringe benefits or, with respect to workers whose wages are governed by the Service Contract 

Labor Standards statute, the cash equivalent thereof. 

(h) Nothing in this clause shall excuse the Subcontractor from compliance with any applicable 

Federal or State prevailing wage law or any applicable law or municipal ordinance establishing a 

minimum wage higher than the E.O. minimum wage. However, wage increases under such other laws 

or municipal ordinances are not subject to price adjustment under this subpart. 

(i) The Subcontractor shall pay the E.O. minimum wage rate whenever it is higher than any applicable 

collective bargaining agreement(s) wage rate. 

(j) The Subcontractor shall follow the policies and procedures in 29 CFR 10.24(b) and 10.28 for 

treatment of workers engaged in an occupation in which they customarily and regularly receive more than 

$30 a month in tips. 

20.3 (a)       This clause applies to workers as defined in paragraph 20.1. As provided in that definition— 

(A) Workers are covered regardless of the contractual relationship alleged to exist between 

the Subcontractor or sub-subcontractor and the worker; 
(B) Workers with disabilities whose wages are calculated pursuant to special certificates issued 

under 29 
U.S.C. 214(c) are covered; and 

(C) Workers who are registered in a bona fide apprenticeship program or training program 

registered with the Department of Labor's Employment and Training Administration, Office of 

Apprenticeship, or with a State Apprenticeship Agency recognized by the Office of Apprenticeship, are 

covered. 
(b) This clause does not apply to— 

(i) Fair Labor Standards Act (FLSA)-covered individuals performing in connection with 

Subcontracts covered by the E.O., i.e. those individuals who perform duties necessary to the 

performance of the Subcontract, but who are not directly engaged in performing the specific work called 

for by the Subcontract, and who spend less than 20 percent of their hours worked in a particular 

workweek performing in connection with such Subcontracts; 

(ii) Individuals exempted from the minimum wage requirements of the FLSA under 29 U.S.C. 

213(a) and 214(a) and (b), unless otherwise covered by the Service Contract Labor Standards statute, or 

the Wage Rate Requirements (Construction) statute. These individuals include but are not limited to— 

(A) Learners, apprentices, or messengers whose wages are calculated pursuant to special 

certificates issued under 29 U.S.C. 214(a). 
(B) Students whose wages are calculated pursuant to special certificates issued under 29 

U.S.C. 214(b). 

  (C)Those employed in a bona fide executive, administrative, or professional capacity (29  
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 U.S.C. 213(a)(1) and 29 CFR part 541). 

20.4 NOTICE. The Subcontractor shall notify all workers performing work on, or in connection with, this 

Subcontract of the applicable E.O. minimum wage rate under this clause. With respect to workers covered 

by the Service Contract Labor Standards statute or the Wage Rate Requirements (Construction) 

statute, the Subcontractor may meet this requirement by posting, in a prominent and accessible place at 

the worksite, the applicable wage determination under those statutes. With respect to workers whose 

wages are governed by the FLSA, the Subcontractor shall post notice, utilizing the poster provided by 

the Administrator, which can be obtained at www.dol.gov/whd/govcontracts , in a prominent and 

accessible place at the worksite. Subcontractors that customarily post notices to workers electronically 

may post the notice electronically provided the electronic posting is displayed prominently on any Web 

site that is maintained by the Subcontractor, whether external or internal, and customarily used for notices 

to workers about terms and conditions of employment. 
20.5 PAYROLL RECORDS. 

(a) The Subcontractor shall make and maintain records, for three years after completion of the work, 

containing the following information for each worker: 
(i) Name, address, and social security number; 
(ii) The worker's occupation(s) or classification(s); 
(iii) The rate or rates of wages paid; 
(iv) The number of daily and weekly hours worked by each worker; 

(v) Any deductions made; and 
(vi) Total wages paid. 

(b) The Subcontractor shall make records pursuant to paragraph 20.5(a) of this clause available for 

inspection and transcription by authorized representatives of the Administrator. The Subcontractor 

shall also make such records available upon request of the Procurement Administrator. 

(c) The Subcontractor shall make a copy of the Subcontract available, as applicable, for inspection or 

transcription by authorized representatives of the Administrator. 

(d) Failure to comply with this paragraph 20.5 shall be a violation of 29 CFR 10.26 and this 

Subcontract. Upon direction of the Administrator or upon the Procurement Administrator’s own action, 

payment shall be withheld until such time as the noncompliance is corrected. 

(e) Nothing in this clause limits or otherwise modifies the Subcontractor's payroll and recordkeeping 

obligations, if any, under the Service Contract Labor Standards statute, the Wage Rate Requirements 

(Construction) statute, the Fair Labor Standards Act, or any other applicable law. 

20.6 ACCESS. The Subcontractor shall permit authorized representatives of the Administrator to 

conduct investigations, including interviewing workers at the worksite during normal working hours. 

20.7 WITHHOLDING. The Procurement Administrator, upon his or her own action or upon written 

request of the Administrator, will withhold funds or cause funds to be withheld, from the Subcontractor 

under this or any other Federal Subcontract with the same Subcontractor, sufficient to pay workers the 

full amount of wages required by this clause. 

20.8 DISPUTES. Department of Labor has set forth in 29 CFR 10.51, Disputes concerning Subcontractor 

compliance, the procedures for resolving disputes concerning a Subcontractor's compliance with 

Department of Labor regulations at 29 CFR part 10. Such disputes shall be resolved in accordance with 

those procedures and not the Disputes clause of this Subcontract. These disputes include disputes between 

the Subcontractor (or any of its sub-subcontractors) and the contracting agency, the Department of Labor, 

or the workers or their representatives. 

20.9 ANTIRETALIATION. The Subcontractor shall not discharge or in any other manner discriminate 

against any worker because such worker has filed any complaint or instituted or caused to be instituted 

any proceeding under or related to compliance with the E.O. or this clause, or has testified or is about to 

testify in any such proceeding. 

20.10 SUB-SUBCONTRACTOR COMPLIANCE. The Subcontractor is responsible for sub-

subcontractor compliance with the requirements of this clause and may be held liable for unpaid wages 

due sub-subcontractor workers. 
20.11 SUB-SUBCONTRACTS. The Subcontractor shall include the substance of this clause, including this  
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paragraph 20.11in all sub-subcontracts, regardless of dollar value, that are subject to the Service Contract 

Labor Standards statute or the Wage Rate Requirements (Construction) statute, and are to be performed in 

whole or in part in the United States. 

 

21. SERVICE CONTRACT REPORTING REQUIREMENTS 

 

21.1 As used in this clause, “Subcontract” means a Subcontract awarded directly by SDSTA for the 

purpose of acquiring supplies or services (including construction) for performance of a prime 

contract. It does not include SDSTA’s supplier agreements with vendors, such as long-term 

arrangements for materials or supplies that benefit multiple contracts and/or the costs of which are 

normally applied to SDSTA’s general and administrative expenses or indirect costs. 

21.2 The Subcontractor providing services under this Subcontract, with Subcontracts valued at or above 

the thresholds set forth in paragraph 21.3 must report the information in paragraph 21.4 at 

www.sam.gov, annually by October 31. If the Subcontractor fails to submit the report in a timely 

manner, the Procurement Administrator will exercise appropriate contractual remedies. 
21.3 Reporting is required according to the following thresholds: 
(a) All cost-reimbursement, time-and-materials, and labor-hour service contracts and orders with an 

estimated total value above the simplified acquisition threshold. 

(b) All fixed-price service contracts awarded and orders issued according to the following thresholds: 
(i) Awarded or issued in Fiscal Year 2014, with an estimated total value of $2.5 million or greater. 
(ii) Awarded or issued in Fiscal Year 2015, with an estimated total value of $1 million or greater. 
(iii) Awarded or issued in Fiscal Year 2016, and subsequent years, with an estimated total value   

of $500,000 or greater. 

21.4 The Subcontractor must report the following information: 
(a) Subcontract number (including Subcontractor name and DUNS number); and 
(b) The number of Subcontractor direct-labor hours expended on the services performed during the 

previous Government fiscal year. 

21.5 The information in paragraph 21.3 will be made available to the public as required by section 743 of 

Division C of the Consolidated Appropriations Act, 2010. 
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